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Chapter | 


Introduction 


Michiel van der Wolf 


l.l Origin and core idea of the book 


Atthe heart ofthis book lie several consistent participatory observations made in criminal courts 
within the Netherlands. In our jurisdiction, the possibility exists for experienced legal experts — 
including academic legal scholars — to serve as deputy judges in a court consisting of three legally 
qualified judges. This is considered a win—win situation, as, on the one hand, the academic gets 
valuable insights in legal practice and will be able to add law in action to law in books in his 
teachings and research. On the other hand, the court is not only provided with an inexpensive 
increase of capacity, but also with the expert knowledge that scholars tend to have. As I have 
been fortunate in the past almost ten years to serve as a deputy judge for about a dozen days a 
year, I have been able to inform the court from within on legal aspects concerning forensic 
assessment of psycholegal concepts related to sentencing, my area of expertise. Otherwise, I also 
learned that the dialogue between the disciplines needs much more translating than I am able to 
do, or than is appropriate for me to do without reversing roles — I was originally trained as a 
forensic psychologist — within the context of an individual case. 

The most important observation is probably the impact that the assessment of psycholegal 
concepts can have on the length and type — in other words, the severity — of the sanction and, 
as a consequence, the life of an individual. Especially, since in our jurisdiction (see Chapter 9) 
the concept of dangerousness is an important factor in sentencing that in some contexts does 
not require expert evidence from other disciplines, I am often struck by the ease with which 
judges assess dangerousness intuitively — and extend sentences accordingly — as if the vast 
body of knowledge from decades of risk assessment research is not of relevance, if only as a 
test for their intuition. 

Then again, if there is a forensic assessment in place, I am similarly often struck by the ease 
with which the conclusions of the behavioural scientific evaluator are followed by the judges, 
as if that same vast body of knowledge has not shown the relativity of these conclusions. 
Moreover, this is particularly true for a conclusion of high risk, whereas a conclusion of low 
risk — for example, in a case of (conditional) release — is received with much more scrutiny, 
even though again that body of knowledge teaches us that the latter is a scientifically much 
more robust conclusion than the former (see Chapter 2). As this may be understandable from 
the perspective of the different societal consequences between false negative and false positive 
decisions in such a case, in my opinion these are missed opportunities to narrow the gap 
between normative and empirical reality, which will eventually strengthen the transparency 
and objectivity of legal decision making based on psycholegal concepts. 

On this note, it is important to stress that in safeguarding the quality of the dialogue 
between the relevant disciplines, it takes two to tango. As thus far, the mentioned ob- 
servations may be regarded as somewhat critical towards legal decision makers, it is only fair 
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to mention that, in large, they are dependent on the input of behavioural scientists testifying 
before the court. Therefore, it won’t come as a surprise that some of my other consistent 
observations are on their behalf. First of all, especially since they are experts representing 
science, I am often struck by an omission to provide a proper scientific underpinning for their 
conclusions. Especially on the issue of validity or reliability, or the presentation of alternative 
conclusions, they often seem to favour a firm conclusion over transparency concerning the 
scientific state of the art. As this may in part be due to the wish to provide clear and simple 
grounds for the decision to be made, it is in contrast with the legal duty to inform the court 
about the state of the discipline. A contrasting opinion, which may act as a remedy in si- 
tuations like these, is a rarity within our jurisdiction. But, in the few cases in which I was 
involved, where conflicting counter-expertise was provided, I was struck by the fact that the 
presentation of a similarly firm, but different, conclusion was mainly substantiated by dis- 
crediting the first opinion, instead of referring to the limitations of the discipline, which 
allows for alternative views. 

Out of the sum of these observations, the following question is derived: how to safeguard 
both the use and quality of forensic assessment as well as the quality of the sentencing de- 
cisions based on such assessments? As these observations were made within the specific Dutch 
context, in which particularly the inquisitorial nature of procedures is of influence, I was 
wondering what might be learned from safeguards in other jurisdictions. Since forensic as- 
sessment in the context of sentencing makes up a large part of the dialogue between the 
disciplines and the quality of the dialogue is a shared responsibility, both disciplinary and legal 
safeguards need to be taken into account. Therefore, this book will take both an international 
and interdisciplinary approach. 


1.2 Scope of the approach 


The classic comparative nature of the book is visible in the chapter outline, with chapters 
from country representatives as the main body flanked by introductory chapters and a 
comparative analysis from the editor. In any comparative project, the choice of jurisdictions is 
most important for the comparison to be relevant. For the aim of this book, those jur- 
isdictions are chosen that are known to invest in forensic mental health research and practice. 
An indicator for this premise is, for example, that these seven countries are generally the 
suppliers of the largest delegations to international conferences on forensic mental health. 
Equally important is that these jurisdictions represent both the common law tradition 
(England & Wales, United States, Canada, and Australia) and the civil law tradition 
(Germany, Sweden, and the Netherlands), so that both inter- and intra-tradition differences 
can be observed. Even though, as a consequence of these choices it has become a review of 
Western nations, the fact that the ‘practical problem’ at hand is how to make an optimal use 
of forensic assessment in decision making related to sentencing, which is universal and in- 
dependent of the legal system, should render the described best practices also of use in 
jurisdictions from other parts of the world. The model of analysis can be described as the 
functional method of comparative legal research. It is a model that does not primarily focus 
on rules or legal systems, but solutions to practical problems — such as the one mentioned for 
this project — within legal practice. Of course, in explaining observed differences, the societal 
and legal traditions or systems and sentencing regulations may come into play and a more 
law-in-context method may be needed in addition (see Chapter 10). 

Not withstanding the fact that the word ‘safeguard’ may have a somewhat legal ring to it, 
as mentioned also instruments and practices that exist within the behavioural scientific dis- 
ciplines aimed at warranting quality are part of the comparison. To cover this scope, 
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combinations of authors are assembled in which both legal and behavioural scientific ex- 
pertise is represented. Equally important, in the author combinations per country, both 
scholarly and practical professional experience is represented, to insure both an informed 
insider and critical outsider perspective. 

From a legal perspective, safeguards related to this topic are generally described from a 
human rights perspective, for example, related to legal frameworks for dangerous offenders. ' 
Generally, the limited validity of assessment is mentioned as a theoretical or ethical problem, 
but not much attention is given to how the legal context permits this limited validity to be 
dealt with in the interdisciplinary dialogue in legal practice. For example, if an assessment 
meets the ethical and formal criteria, how can a defendant/oftender challenge the substantive 
outcome of an assessment? As the option of a second or third opinion or counter-expertise 
depends on the procedural and financial possibilities at hand, it is highly jurisdiction-specific 
and also related to the major distinction between adversarial and inquisitorial justice systems. 

From a behavioural sciences perspective, most literature focuses on the state of the art of 
assessment from a somewhat universal scientific and clinical perspective.” Not often is this 
related to how the specific legal concepts used in different jurisdictions shape the forensic 
assessment in different ways. Criteria of mental disorder, dangerousness, insanity/responsi- 
bility, treatability/need for treatment, and other requirements for sentencing dangerous of- 
fenders may differ immensely in relation to the (legal) context, not to mention the specifics of 
the procedure in which the assessment takes place. And as, for example, dominant legal and 
political theory may also shape the legal context, this may also influence the practice of 
forensic assessment apart from scientific and clinical insights. The state of the art of the 
science generally does not equal the state of the art of the practice. And when ethical and 
formal demands concerning the assessment from within the behavioural scientific disciplines 
are mentioned, they are usually not confronted with those in other jurisdictions, in which 
different behavioural scientific frames of reference may be dominant. The question remains 
how in different countries the demands of law, policy, disciplinary and ethical codes and 
practice shape the assessment in different ways and what safeguards are in place to ensure the 
(formal) quality of the (evaluators doing the) assessment? In conclusion, this book aims to be 
complementary to existing knowledge — as also presented earlier in this series — especially in 
combining information from multiple disciplines, information from academic literature, and 
experiences within (legal) practice and information from different jurisdictions. 

Even though the book is also about international differences in definition of relevant 
concepts, some defining of the scope of the contents is necessary at forehand. Already the 
term ’sentencing’ may evoke different connotations related to its breadth. In this project, a 
broad perspective on sentencing is taken, which includes decision making on the imposition 
of sentences, on issues during the execution of sentences, like transfer, leave, etcetera, and on 
(conditional) termination of sentences. As the first category is often called front-end, and the 
last category is called back-end, maybe we can designate the in-between category as mid-way 
sentencing decisions. It means that decisions may be made by different authorities, with 
possible consequences for the forensic assessment. Also, in relation to another distinction in 
sentencing law, that between youth sentences and adult sentences, the choice is made to 
include both. 

Forensic assessment is then considered as all expertise — either written or oral — provided in 
establishing psycholegal factors relevant to sentencing. Of course, dangerousness or risk is 
almost relevant to all decisions in sentencing. And while in the country chapters all other 
relevant concepts will be calendared, it won’t come as a surprise that the assessment of 
concepts such as mental disorder, need for treatment and criminal responsibility are among 
the mentioned concepts. As in common law jurisdictions, legal insanity is part of the trial of 
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fact, separate from the sentencing trial; in continental European jurisdictions criminal re- 
sponsibility is traditionally very much related to sentencing. Therefore, for the comparison, 
the concept will be mentioned in all chapters, unlike, for example, fitness-to-stand trial, 
which may be mentioned as a relevant psycholegal factor in forensic assessment in general 
(while not strongly related to sentencing), or if deemed relevant in describing what possi- 
bilities exist to deal with mentally disordered offenders. The addition of these concepts to the 
vastly empirically studied concept of risk means that establishing the substantive quality of 
these assessments is even more fuzzy (science) than the area of risk assessment, because the 
validity of these concepts is much more difficult to study (see chapter 2). And, what does or 
should that mean for the possibilities of challenging the decision? 


1.3 Explaining the outline 


As all the country chapters aim at presenting the legal and disciplinary safeguards for insuring 
quality of the forensic assessment and the decision based upon it from a national perspective, 
it presupposes that some universal remarks can be made about the quality of forensic as- 
sessment. Chapter 2 aims at providing decision makers within sentencing (including ex- 
ecution) an overview of the contemplations and discussions related to the quality of forensic 
assessment in general, and to several specific psycholegal factors such as mental disorder, 
criminal responsibility and risk, which would be good to take notice of in making a legal 
decision possibly based upon such assessment. 

From Chapter 3 onwards, the contents of the book will follow a classical comparative 
outline, with all seven country chapters following a similar structure to aid the comparison. 
The themes mentioned later form the pillars of the framework, as visible in the contents page 
of the book. 


1.3.1 Introduction of the legal system and the tradition of assessment 


In the introductory paragraphs, some relevant characteristics of the legal system, which 
impact forensic assessment, are discussed, as well as the tradition of forensic assessment, which 
exists in the country at hand. 


1.3.2 Overview of the role of forensic assessment in sentencing offenders 


In these paragraphs, it is explained what type of sentences are in place for which forensic 
assessment is required or used, and how — in broad strokes — these sentences are carried out. It 
is also described what type of decisions are being made, including all front-end (imposition), 
mid-way (prolongation of the execution, etcetera), and back-end (termination) decisions, 
and by what type of bodies. Moreover, it is calendared what psycholegal factors are relevant 
criteria in these decisions, and how the division of competences is between the disciplines 
involved in establishing these concepts. Finally, it is discussed how the forensic assessment is 
embedded in (criminal) procedure and dealt with in practice. 


1.3.3 Safeguards for the quality of forensic assessment 


In the following paragraphs, the focus is on what legal or policy requirements are in place for 
(different types of) forensic assessment, as well as what ethical or disciplinary requirements 
exist regarding these evaluations. It is also covered what specific requirements should safe- 
guard the quality of the evaluator him- or herself. In addition, the question is answered as to 
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which instruments are in place to enforce any of the requirements mentioned earlier, for 
example, within the trial or through disciplinary law. 


1.3.4 Safeguards ‘against’ the limited quality of forensic assessment 


In these paragraphs, the focus shifts from safeguards for the quality of assessment to safeguards 
‘against’ its limited quality. At first, it is explained what possibilities and requirements exist for 
contesting an assessment. As the possibilities for (financial) legal aid may influence these 
possibilities, they are blended into this discussion. Finally, it is researched whether, next to 
the parties involved in the trial/case, other parties may be able to play a relevant part in this 
context. 


1.3.5 Safeguarding the quality of decision making when confronted with 
disagreement between experts 


As forensic assessment is intended to improve the quality of the decision at hand, the question 
may rise how difference of opinion is, or may be dealt with, in practice by the decision- 
making body. Next to legal possibilities, possible best practices for optimal decision making 
are shared. 


1.3.6 Critical reflections 


To conclude the country chapters, the authors mention what critical reflections exist in 
(national) literature or what critical reflections they might have themselves, related to the 
topic at hand. 

The strict framework is meant to safeguard the quality of the comparison, as it is presented 
in the analysis in Chapter 10. Another safeguard for the quality of the information presented 
is, of course, the quality of the authors, which may be assessed through the author in- 
formation in the appended list of contributors. This quality was, to a large extent, the ground 
for providing the authors with enough freedom to also add to the structure (in the third layer 
of numbering, 1.1.1) or to the presentation of information, for example, if deemed relevant 
from the perspective of their jurisdiction or their own expertise. In a sense, the critical 
reflections were provided as a means of picking their brains, as well as a means of forecasting 
in what ways current discussions may shape the field in the future. 


Notes 


1 See for an example in this series: McSherry, 2013. 
2 See for an example in this series: De Ruiter and Kaser-Boyd, 2015. 
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Chapter 2 


Contemplations and discussions on 
the quality of forensic assessment in 
sentencing: Puzzling pieces for 
decision makers 


Michiel van der Wolf and Michiel de Vries Robbé 


2.1 Introduction: ‘state of the art’ 


A book on safeguards for the quality of forensic assessment in sentencing may suggest that 
there is something like a state of the art, the use of which is to be safeguarded. The term state 
of the art, in its metaphorical sense, is used for a most recent technique, which is therefore 
considered the best. As mentioned in Chapter 1, forensic assessment in this book is seen as ‘all 
expertise — either written or oral — provided in establishing psycholegal factors’, which in the 
context of the topic of this book should be relevant to sentencing. In essence, forensic 
assessment is labour of a diagnostic nature. Diagnosis literally means to discern or to dis- 
tinguish, and is of course mainly associated with medical conditions. Whilst even in the 
context of somatic medical science, many a discussion may exist on what the state of the art is 
in diagnosing a certain pathology,' forensic assessment adds at least two layers of complexity 
to the diagnostic process, represented already in the term ‘psycho-legal’. 

The first layer is the realm of psychodiagnostics, which covers the discernment of 
psychopathology — both at the level of functioning and classification — as well as personality 
traits. Psychiatry, more than any other medical discipline, is prone to philosophical debate. 
Using the word discipline already avoids the debate whether psychiatry is even a science, or 
may be more suited among the humanities, with all its epistemological consequences.” 
Indeed, psychiatry and clinical psychology do not predominantly study physiological 
matter, but mind. Already the suggestion that our thoughts, feelings, desires, personalities, 
and behaviours are manifestations of the brain, as their physiological substrate, would be 
taking sides in another of such debates. But even those taking a neurobiological view on 
the discipline won’t find it hard to admit that causes of many psychopathologies remain 
obscure, as the brain is the most complex organ in the human body, and despite all ad- 
vances of the neurosciences is still largely unknown territory. Without clarity regarding 
origin or causality, symptomology concerning the mind is based mainly on deviance in 
functioning, incorporating among other things the risk of societal and normative influ- 
ences. The misuse of psychiatry in this respect has a history of its own, but is in Western 
literature especially referred to in relation to the second layer of added complexity: the 
legal context.” 

This context confronts the behavioural sciences involved in forensic assessment with a 
number of challenges, such as differences in language and definition, both between the 
disciplines but also between jurisdictions. Other differences are for example related to 
competence concerning the decisions involved, societal and political interests, and stakes 
added to — and dominant over — the interests of the individual, etcetera. This legal context 
also provides temporal challenges, as for sentencing the law is generally more interested in the 
past and the future, than it is in the present. 
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Therefore, in discussing forensic assessment, the term state of the art does not (only) refer 
to a most recent technique, but should be interpreted more in a literal sense: the current state 
of knowledge within the psycholegal disciplines, including the discussions and debates on 
what its quality is. Quite often in advising legal decision makers, they are left in the dark 
about many of these discussions, for example, because the advisor in question has already 
taken a side in a certain debate, or because (sense of) clarity is chosen over transparency. As 
this chapter aims mainly at illuminating these underlying discussions, it does not aim at 
providing integral reviews of the literature of the psychometric qualities of certain instru- 
ments or methods used in forensic assessment for example, but it will provide the background 
for understanding such reviews, as there is much more to the quality of the assessment as a 
whole. In doing that, it hopes to provide decision makers with essential pieces of the puzzle 
they have to find the best solution for. 

In this chapter, first of all, the necessary backdrop to all these discussions will be set 
through discussing the origins of forensic assessment, types, and measures of quality and 
possible biases that come with the legal context. Next, discussions on the most common 
psycholegal concepts relevant for the quality of forensic assessment in sentencing will be 
described respectively (in its various definitions): mental disorder, criminal responsibility, and 
dangerousness. As will be explained in the upcoming paragraph, most attention related to the 
quality of assessment will go out to the last concept. 


2.2 Background knowledge: context and quality of assessment 


2.2.1 The origins of forensic assessment in (criminal) law* 


As in the country chapters, the historical traditions in forensic assessment are addressed per 
country, this paragraph only addresses their common origins. The western world is often said 
to have a Judeo-Christian tradition, and this is particularly true for its (criminal) laws. The 
triangle of interrelated concepts that is still to a large extent the ‘raison d’étre’ for forensic 
assessment in sentencing — mental disorder, criminal responsibility, and dangerousness — is 
already recognisable in Hebrew law and in (Christian) Church laws, which were actually 
highly influenced by the morals, myths, and laws of ancient Greece and Rome.” On 
the relation between disorder and responsibility, the Babylonian Talmud (written around 
500 AD) mentions: 


Idiots, lunatics and children below a certain age ought not to be held criminally responsible because 
they could not distinguish good from evil, right from wrong and were thus blameless in the eyes of 
God and man.° 


As in Hebrew law — similarly in Roman law and many medieval, both the English and 
Germanic Western European legal traditions — criminal acts were dealt with in a civil law 
manner, kinsmen of the insane offender were held liable for compensating the victim and 
were also held responsible for preventing future harm by the offender.’ It underlines the 
ancient roots of the presumption of dangerousness, based on the (combined) stigma of of- 
fender and mentally disordered. Therefore, from its origins onwards, this triangle has always 
added both retrospective — criminal responsibility — and prospective complexity — danger- 
ousness — to forensic assessment. 

From then on, both developments in (criminal) law and developments in psycho- 
diagnostics — also originating from the ancient Greek ideas of Hippocrates and Galenus which 
were mainly biological? — have shaped forensic assessment, often hand in hand as the 
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introduction explained that both disciplines are prone to societal and normative influences. 
For example, the influence of the Church made both area’s inherently ‘theocratic’. In 
Medieval times, criminal law became separated from civil law, at first because not all crimes 
could be compensated, and later shaped by Christian thought under the influence of concepts 
of sin, personal ethical blame, and guilt. In England, for example, certain crimes which were 
punishable — even by death — because they could not be wiped out by compensation, could at 
first not entirely be excused, but through Church influence later could, by absence of in- 
tention and voluntariness: ‘not out of own free will’.” That same influence had another effect 
on legal insanity through turning herecy into an offence. Some mentally disordered offenders 
were given harsher punishment than ordinary offenders, but only because they were mis- 
taken for persons possessed by demons, even by doctors.'” It shows that psychodiagnostics 
had mostly turned into demonology in those late Middle Ages. The Dutch doctor Johannes 
Wier is known to be the first to separate the mentally ill from the ‘possessed’ in the sixteenth 
century, as a predecessor of French doctor Philippe Pinel who is said to have freed the 
mentally ill from criminal chains in the dungeons of Bicétre in the late eighteenth century. '' 
The latter event is often being referred to as the birth of forensic psychiatry. 

The rise of facilities for psychiatric care went hand-in-hand with the specialisation of the 
medical discipline. The (lead) psychiatrists of those facilities would also start to be asked for 
advice by courts. This practice would increase as diagnostics became more refined, and many 
recognised disorders would no longer be apparent to laypersons, including legal practitioners. 
The advancements in, also criminological, science would in the meantime also influence 
criminal law theory, as biological, psychological, and social causes for crime other than ra- 
tional choice were identified. A modern school no longer propagated proportionate re- 
tribution of guilt as grounds for punishment, but dangerousness based on these causes. 
Obviously, this led to much more demand for advice on these causes in an individual case. 
The classical criminal law theory, based on responsibility, had led to the origin of forensic 
assessment — also from the humanitarian point of view of insanity/ diminished responsibility as 
an exclusion criterion for the death penalty.'” The modern theory however led to its bloom 
in the beginning of the twentieth century, also because dangerousness became an important 
concept throughout sentencing.'* As, especially, the development of the criminal justice 
system and the consequential tradition of forensic assessment based on these developments 
differ from this point in time per jurisdiction, more modern historical context will be 
sketched in the respective country chapters. 


2.2.2 Types and measures of quality 


The quality of forensic assessment is evidently multifaceted. In the outline of the country 
chapters in this book, a distinction is made between the quality of the expert and the quality 
of an individual evaluation. The quality of the justice system itself also determines in part the 
quality of the assessment, for example, whether there are well-defined psycholegal concepts 
in place as the outcome of assessments, or whether in criminal procedure requirements re- 
garding assessment exist.'* From the safeguards described in the following chapters, it can be 
inferred that quality of forensic assessment can be divided in three major facets or types: 
contextual quality, procedural quality, and substantive quality. 

Under the heading of contextual quality, we refer to the extent to which legal and ethical 
requirements that are relevant within the jurisdiction have been met in the entire process of 
the evaluation: from the appointment to possibly testifying in court. These requirements 
concerning the context of forensic assessment are described in the country chapters, and the 
extent to which they are followed is amongst other factors dependent on the type of justice 
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system (explained in more detail in Chapter 10). As in an adversarial system, truth — including 
conclusions related to psycholegal concepts - is being sought through conflicting opinions; a 
lot of scrutiny is being directed to the opposing expertise, also on its contextual quality. In an 
inquisitorial system, where the same outcomes of forensic assessment are often being 
sought through consensus of opinion, scrutinising the opinion by the court — which is 
primary in doing the questioning — is less common and the contextual quality is often 
taken for granted. That is why, for example, it could occur that an omission to inform the 
defendant about their right to inspection and correction of the report was quite pre- 
valent." In contrast, the requirement of impartiality, which is common in both systems, 
may be somewhat at odds with adversarialism, considering its proneness to additional 
biases, as elaborated on in paragraph 2.3. 

Procedural quality refers mainly to the adherence to disciplinary standards concerning the 
entire process of the evaluation: from the collection of data, inferences made on the basis of 
these data, and reporting and testifying on the conclusions based on these inferences. These 
disciplinary standards also safeguard the common requirement that an expert remains within 
the boundaries of his/her expertise. The minimisation of biases and the use of state of the art 
methods and tools, accepted within the discipline, are generally among such standards. With 
regards to having the required expertise, an English study on evaluations in juvenile cases, 
showed a remarkably low percentage of evaluators trained in diagnosing juveniles.'° When it 
comes to reporting, again in inquisitorial systems, researchers have mentioned a lack of 
scrutiny, related to the soundness of argumentation for example, as a Dutch study showed.'” 

Eventually, the substantive quality of the conclusions or outcome of the evaluation is of 
course key, as advising that a psycholegal criterion, necessary for a certain decision in sen- 
tencing, is met or not met impacts legal decision making enormously. Again, especially 
research from inquisitorial systems shows very high rates of adaptation of conclusions from 
forensic assessment by decision makers.'* The substantive quality of forensic assessment is 
often expressed in similar terms as used for psychodiagnostic tools, such as tests for personality 
or intelligence, through the psychometric measures of validity and reliability. 

Validity relates to the question whether a test actually measures what it claims to measure. 
Especially for the prospective activity of assessing risk, the assessment may be verified (and 
researched) by an actual outcome in the future (for example a re-offense). Therefore, the 
quality of risk assessment is generally expressed through the measure of predictive validity. For 
other concepts, such as mental disorder and especially the retrospective activity of assessing 
legal insanity/criminal responsibility, no such outcome measure exists. In order to research 
the validity of conclusions on these matters, one has to resort to proxy-measures (elaborated 
on in paragraph 3.2), or ‘softer’ forms of validity, like construct validity or face validity. 
Construct validity refers to how well the test relates to underlying theoretical concepts, 
which given the lack of consensus about underlying theories for many psycholegal concepts is 
mainly researched when there is a widely accepted theory, such as the RNR principles for 
the assessment of forensic treatment effectiveness.'? Face validity refers to how well the test 
or process (at face value) seems to appear to measure what it claims to measure, for example 
in the public’s eye. Face validity for example plays a role in the discussion about the di- 
chotomous versus dimensional nature of the responsibility doctrine. 

The reliability of a test is related to the consistency (of the result) of a measuring test, or in 
other words: the extent to which a measure or process yields the same results independent 
from variations in other variables.” For example, between different points in time by the 
same evaluator over repeated measurements (test-retest reliability), or between different 
evaluators using the same test for the same individual (interrater reliability). Especially the latter 
is used in research related to forensic assessment, as the level of agreement between experts 
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may be related to (the legal concept of) arbitrariness in decision making. More broadly in 
forensic science, reliability has been distinguished from ‘biasability’, with the first concept 
referring to the consistency of expert performance based on relevant information without 
bias, and the latter referring to decision making that is affected by irrelevant contextual 
information (which will be elaborated on in the next paragraph). The overall variability is 
then a function of both reliability and biasability.”' 

Highly relevant for forensic assessment is the finding that the levels of reliability and va- 
lidity impact each other, especially in individual case decision making. If for example the 
interrater reliability of a method of risk assessment is low, the predictive validity of a single 
evaluation is also likely to be impaired.”” And vice versa, if a concept has a low validity, for 
example as it is not that clearly defined, it will result in a lower interrater reliability. This 
latter effect may explain findings on the level of agreement between experts in assessing legal 
insanity.”° Both examples will be elaborated on in following paragraphs. 

As, of course, it is most important to know how well a test performs in an actual situation 
of decision making in the ‘field’, the concepts of field validity and field reliability are used to 
distinguish them from their counterparts based on research in the ‘lab’. Studies show that 
field validity and reliability of tests, or tools, used in forensic assessment tend to be lower than 
their lab-counterparts, due to methodological issues.”* It is, therefore, relevant to inquire into 
the type of research when evaluators report on reliability rates for tools they have used. 
However, as for specific tools (especially for risk assessment) such rates are generally available, 
this is much less the case for the more idiographic processes used in forensic assessment, 
which are less easily, and thus less frequently, researched.” Inferences resulting in in- 
dividualised diagnoses, levels of dangerousness based on an ‘offense analysis’, or (levels of) 
criminal responsibility are examples of such processes. Nevertheless, it should be possible for 
an evaluator to comment at least qualitatively on the reliability of these processes (also based 
on literature), as is often required for the contextual quality of the report or testimony, even 
though — again especially in inquisitorial systems — this is often omitted.”° 

‘Forensic psychiatry and forensic psychology are referred to as “soft sciences” for which 
satisfying levels of reliability and validity of findings are suspect’.”’ Nevertheless: ‘The judicial 
system finds psychiatry and psychology, despite their limitations, to be relevant and useful, 
even indispensable, in a variety of legal issues for which an individual’s mental functioning is 
relevant’.”® These two quotes — both from the same source, written by Felthous — summarise 
the scrutinised yet firm position of forensic assessment. They also explain why in (both 
regular and) forensic psychodiagnostic research often the term ‘utility’ or ‘usefulness’ is 
distinguished from, and preferred, over the term validity.” 


2.2.3 Legal context: additional biases 


In any process of decision making, biases can come into play. Legal decision making, 
especially within criminal justice, has itself a bad reputation in that respect.” And as drawing 
conclusions based on the collection of information in forensic assessment is a process com- 
parable to decision making, it is no exception. Already within psychodiagnostics outside the 
legal context, biases, and cognitive distortions have been identified as either: stemming from 
the structure of the human mental apparatus, expectancy-based, and stemming from learning 
and experience, or stemming from situational and systemic factors that distort information 
processing and cause errors in decision making.”' The legal context of forensic assessment 
adds ‘situational and systemic factors’ in a number of ways. Zapf and Dror, for example, 
mention case-specific factors, such as irrelevant case information, reference materials, and 
case evidence.” In a study into the beliefs about bias among evaluators, these authors (and 
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colleagues) describe how most evaluators expressed concern over cognitive bias but held an 
incorrect view on how to mitigate bias (through ‘mere willpower’). In addition, they found 
evidence for a ‘bias blind spot’, meaning that more evaluators acknowledge bias in their 
peers’ judgments than in their own.” 

Even though indeed factors influencing the evaluators themselves are many, it is fair to 
mention that also factors stemming from the defendant, or from the tools evaluators use, add 
to the variability of outcomes of forensic assessments. Factors stemming from the defendant, 
which either unconsciously or consciously lead to distorted information, include cognitive 
distortions, transference, social desirability, and relevant in the legal context simulation, 
aggravation, or malingering as the stakes can be high.** Tools, such as the DSM classification 
system or for structured risk assessment, have also been criticised as being biased, for example 
racially.” 

Related to the evaluator, several relevant biases should be mentioned in this context, as 
mentioned stemming from our nature, nurture, or the context. Bias is already ingrained in 
human nature, as our cognitive system is such that it processes information in an efficient and 
effective way. However, the shortcut mechanisms used to do so result in vulnerability to bias 
and error. Stereotyping is such a mechanism, which in forensic assessment has been de- 
monstrated, for example, for gender, leading to different conclusions for men and women on 
certain psycholegal factors, depending also on diagnosis.” Other well-known mechanisms 
are primacy — and recency bias — placing too much weight on the first or last information 
perceived, availability bias — overestimating the probability of an event when other instances 
of that event or occurrence are easily recalled — and confirmation bias — tunnelling to 
conclusions that are in accordance with what we believe. In systems with a one-phase trial in 
which trial and sentencing are combined, confirming the believe that someone is guilty, will 
impact the evaluation of a defendant who denies the charges.” 

What we believe may also be the result of nurture, evoking motivational biases or pre- 
existing attitudes — for example, a firm stance in debates on sentencing related issues such as 
capital punishment or preventive detention.*® A very important bias in this context, related 
to association or affiliation bias, is what is called adversarial allegiance. There is ample evi- 
dence that within adversarial justice systems, outcomes of forensic evaluations may be de- 
pendent on which party has retained them.” Other well-known errors in drawing inferences 
within forensic assessment include circular reasoning — for example, establishing the mental 
disorder based on the offense — and base rate expectations. They may be related to case 
specifics, such as experiences in the interaction with the defendant — like countertransference, 
or other forms of affective bias." But they could also be due to the evaluator’s more general 
(professional) experiences and knowledge, which may work against him or her if recent 
insights from literature correcting earlier findings are not processed, or ‘rater drift’? occurs — 
the unintentional redefining of criteria, like legal tests which are not consulted for every 
evaluation because the evaluator considers them internalised.*' 

Decision makers within sentencing have to be aware of the possible impact of bias — either 
or not due to the legal context — in forensic assessment, as they should also be aware of bias in 
their own decision making. If suspicious of bias in an evaluation, they could ask for strategies 
used to mitigate the impact of bias, which have been developed within (forensic) behavioural 
sciences. Of course, the testing of alternative (or opposite) hypotheses is a well-documented 
one and the use of more nomothetic scientific knowledge, for example, structured tools. 
Similarly, training (about bias) and peer review of evaluations will also mitigate susceptibility 
for bias.“ But, even with all the de-biasing strategies in the book, error can never be ruled 
out completely. Not only through the possible unawareness of one’s own biases, but also 
because the state of the art in assessing psycholegal concepts will continue to allow it. 
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2.3 The assessment of mental disorder 


2.3.1 Definition, diagnosis, and classification 


‘Assessing’ a mental disorder, in some definition or another, may be relevant in sentencing, 
either as a criterion for a certain sanction, disposition, or transfer — sometimes in combination 
with (a degree of) legal insanity or culpability or need for treatment — or as a factor in 
determining the height of a sentence. In the latter sense, the concept may be used in two 
opposite directions: as a mitigating factor related to the concept of culpability or an ag- 
gravating factor related to the concept of dangerousness. As, on a group level, there is no 
evidence that mental disorder is related to incompetence or dangerousness, these con- 
sequences within sentencing have often been exposed as stigmatising.*” However, at the level 
of specific disorders or through an idiographic approach that relation may well be established 
in an individual case.** The subject of stigma resonates however in the vast body of literature 
that understands (or denies) mental disorder as being a social construct, stretching from the 
heydays of antipsychiatry onwards.“ As not all discussions on the concept of mental disorder 
are relevant in the context of this book, we focus on a few which may be relevant for the 
quality of assessment in the forensic context. 

Among those who do acknowledge mental disorder as a reality, many different concepts or 
definitions exist. Already psychology and psychiatry have different ways of looking at the 
concept, based on their differences in methodology, as more of a deviance from the ‘normal’ 
in the bell curve or as an illness in the dichotomy opposing healthy. Traditionally, this can 
also be explained through the existence of different schools of thought, which all had de- 
finitions of mental disorder in line with their theory on behaviour in general. For example, 
psychodynamic, phenomenological, behavioural, and neurobiological views have all im- 
pacted the development of forensic assessment, to a point that nowadays generally a more 
eclectic biopsychosocial model remains. The fact that there has always been so much dis- 
cussion on the origins of mental disorder, is one of the underlying factors for the a-theoretical 
classification system, such as the DSM.*° A possible reason why, especially in forensic as- 
sessment, the influences of traditional schools of thought have resonated longer than in 
general psychodiagnostics may be that, especially for explaining offending behaviour, a mere 
classification does not provide as much help as an underlying theory.*” 

Another underlying factor for classification of disorders, either or not in a system such as 
the DSM, is traditionally the need for common language. Dating back to the days of 
Kraepelin, this development based on agreement at the level of description has paved the way 
for more universal and more nomothetic research.*® For obvious reasons, however, the 
endeavour of classification has been criticised as being reductionistic and empiristic,"” as well 
as rendering the psychiatric nomenclature with an appearance of validity. Indeed, the 
boundaries between different ‘labels’ as well as with ‘normality’ may be described as ‘fuzzy’ — 
exposed for example by the term ‘comorbidity’ and classifications ending with ‘Not 
otherwise specified’ — and the endeavour of diagnosing mental disorder as an ‘epistemological 
uncertainty’.”° Consequentially, for both clinical and legal decision making, a much more 
elaborate and individualised description of someone’s functioning is needed as diagnosis. 

When a mental disorder is itself defined in law, it is generally in a broad sense, rendering it 
less important what the exact (DSM-)classification is. However, it very much depends on the 
definition and whether there are categories mentioned, or explanatory notes issued on the 
scope of the definition, whether a certain classification can fall under the criterion.’' In 
general, when it is defined in law, it also becomes a legal concept, meaning that it is in the 
end up to the legal decision maker to establish the concept, often on the advice of a 
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behavioural expert. Nevertheless, when the definition itself is completely in line with 
dominant psychiatric terminology, this distinction in competencies becomes more artificial 
or even problematic.”” Therefore, in some jurisdictions, to underline this division in com- 
petence — and to be independent of the volatile trends in psychiatric lingo — the legal 
concepts are distinctively not defined in language used within the psychiatric discipline. 

As studies into the psychometric quality of diagnoses are generally narrowed down to 
(DSM) categories or labels, and its accessory (semi)structured tools or interviews, the nuances 
mentioned above might deny the relevance of these findings for forensic assessment. 
However, not only is classification part of the state of the art of diagnosing psychopathology, 
it also predetermines the outcome of any following assessment based on the disorder. For 
example, jurisdiction-specific regulations may disallow certain diagnoses, like substance in- 
toxication or antisocial personality disorder, as the basis for legal insanity. Moreover, also 
scientific evidence — like the relationship between psychopathy and risk — or practical ex- 
perience — for example, that legal insanity is mostly based on psychotic disorders — can have 
such a presorting effect. Therefore, the consequences of misdiagnosis in forensic assessment 
may be considerable.** 


2.3.2 Validity, utility, and reliability 


As mentioned, in determining the validity of a psychopathological classification, by lack of a 
certain outcome measure or Delphi oracle, researchers have to resort to proxies. Even though 
the labels are a-theoretical sometimes such proxies, for example, for psychotic disorders, are 
biological markers, or the effects of an established (pharmaco)therapy. However, personality 
disorders, for example, do not have well-established biological markers and do not evidence 
predictable responses to treatment.”* There is a vast body of literature on the validity of 
antisocial personality disorder, often critical because of the overlap with offending behaviour. 
In recent years, the validity of this classification has been researched as predictive validity for 
institutional misconduct, with quite opposite results.” Of course, validity rates differ per 
diagnostic categories, but as they are often based on different proxies it is hard to compare 
such results. When an overview of the clinical utility of the DSM classification system is 
given, the verdict is also based on the intended argument. When, for example, protection is 
intended against critics “who use its weaknesses to argue for the complete abolition of 
psychiatric diagnosis’, the clinical utility is portrayed as great.” When, for example, other, 
more modern dimensional methods of diagnostic classification are being propagated, the 
clinical utility is called overestimated.°’ Forensic utility, as mentioned, may depend some- 
what on the type of justice system, the type of decision, and the type of follow-up question. 
No wonder the DSM has a disclaimer in place that a classification in itself should not have 
any legal consequences. In general, however, in relation to other psycholegal concepts, 
mental disorder is one for which legal decision makers tend to really rely on the competence 
of behavioural experts. 

As explained earlier, the limited validity of a concept also impacts the reliability, and the 
other way around. And researching reliability of diagnostic (categories of) classification has its 
own methodological obstacles — for example, the unethicality to keep evaluating an in- 
dividual in person so that audiovisual registration is used — which have been pointed at to 
explain disappointing initial results of the reliability of DSM-5 classifications.°” Considering 
that the forensic context may impact the diagnostic process (see paragraph 2.3), research in 
that field is most relevant in this respect. In the adversarial realm, however, studies are 
generally affected by adversarial allegiance and measure ‘biasability’ rather than reliability.°” 
There is one jurisdiction, however, as explained in the American chapter, which provides for 
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a naturalistic study into the agreement between nonpartisan evaluators. Hawaiian regulations 
state that the court will appoint three evaluators to a felony case in which forensic mental 
health assessment is called for. A first-of-a-kind analysis of 240 of such cases on six diagnostic 
categories showed perfect agreement between the three evaluators in fewer than one of five 
cases. There was also a difference between the diagnostic categories, with agreement on 
psychotic disorders being about 72%, agreement on cognitive disorders being highest (90%), 
and on personality disorders lowest (62%). As next to cognitive disorders, psychotic disorders 
(72%), substance-related disorders (65%), and mood disorders (65%) are most likely to impact 
a decision on legal insanity,°’ while for competency also intellectual disorders (95%) are 
relevant,°! the authors conclude that ‘in terms of field reliability, this means that evaluators 
reach a consensus on the most pertinent diagnostic categories for pretrial evaluations in fewer 
than half of all pretrial cases. This low level of agreement is likely to have serious implications 
for the psycholegal opinions made by the evaluators, and, in turn, the ultimate judicial 
dispositions made by the court’.°” In short, evaluators are more likely to disagree than agree 
on a defendant’s total diagnostic picture in pretrial forensic mental health evaluations. 

In inquisitorial justices systems, such a naturalistic design is even harder to be found, as it is 
customary for multiple evaluators to try and reach a consensus before reporting, while initial 
dissenting opinions are generally not reported. Field reliability has therefore never been 
researched. A recent vignette-study from the Netherlands in which three actual reports of 
typical cases, stripped to the level of symptomatology, were presented to 52 evaluators, 
showed also a very high level of agreement on a case of a schizophrenic suspect of man- 
slaughter, and much lower levels of agreement on personality disorders in addition with 
paraphilia or substance abuse, respectively, in cases of a grooming sex-offence and a rob- 
bery.°° These differences in diagnoses had quite an impact in the assessed level of criminal 
responsibility and the sanctioning advise. 


2.4 The assessment of insanity/criminal responsibility 


2.4.1 Concept, criteria, and divisibility®* 


In general, as a first step in assessing legal insanity or (diminished) criminal responsibility, 
some definition of mental disorder is required. So, while all the contemplations of paragraph 
3 similarly apply, the next steps add even more complexity. The first additional step is that 
the mental disorder has had to be present during the time of the offense. Retrospective 
diagnostics are alien to the regular clinical context, and few tools exist to assist this activity of 
reconstructing the offender’s state of mind during the offense, other than logical inferences, 
for example, about the chronicity of the disorder diagnosed in the present in combination 
with information about its onset before the committed act. A second additional step common 
in provisions of the responsibility doctrine is a specification of the (functional) capacities that 
the disorder should have impaired at the time of the offence in order to establish legal 
insanity, often called a ‘test’. In provisions in Western nations, it is common to find — either 
or both — a test of cognition and volition or control. On the other hand, in a few jur- 
isdictions, provisions exist that require a more general causal relationship between the offence 
and (the product of) the disorder — sometimes called the ‘product test’. On the basis of 
obvious criticisms related to determinism and a demand for restoration, some jurisdictions 
limit the use of the doctrine, re-label it, or have abolished it altogether. Already in this book 
all these different models are represented, suggesting that much more so than the concept of 
mental disorder it is highly culture-specific.°” It has been argued that the precariousness of 
the doctrine and its connection to central aspects of criminal law seem to justify that a 
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national support base is needed.®° As this suggests a highly normative activity, it is generally 


accepted that it falls under the competence of the legal decision maker.°’ In several jur- 
isdictions, there are (contextual quality) requirements, which enforce the delineation of the 
epistemological activity of the evaluator from the normative activity of the legal decision 
maker, for example, that no advice is given on the ultimate issue.°® 

Apart from the contemplations mentioned earlier, there are more elements surrounding 
this doctrine that hinder any universal endeavor to grasp the concept empirically: especially 
its embedding within criminal procedure and (related) discussions on its divisibility. In ad- 
versarial jurisdictions, legal insanity is a defense discussed at the trial of fact. Understandably, 
because of its consequence, it is a dichotomous — all or none — concept. In most inquisitorial 
jurisdictions of the European continent, the concept is viewed as an excuse, related to the 
level of culpability and punishability of the offender in relation to the offence. In these 
jurisdictions, the concept is considered a gradual concept, which could lead to a degree of 
mitigation of punishment up until a prohibition of punishment in case of a total lack of 
criminal responsibility. This distinction between adversarial and inquisitorial justice is actually 
more nuanced, as in adversarial jurisdictions doctrines of diminished responsibility may exist 
to mitigate the sentence in case of murder,°” while at the sentencing stage culpability, viewed 
as a more dimensional concept, may well be mitigated due to mental disorder.’” 

Even though it has been suggested that dichotomous concepts are ‘peculiarly foreign’ to 
psychiatry, it is understood that the dichotomy used for the insanity defense is also being 
preserved to avoid more influence of psychiatrists in legal decision making.’' The gradual or 
dimensional approach to responsibility may indeed have more ‘face validity’, but auto- 
matically adopts problems in the reliability of assessment. Indeed, in the Netherlands, there is 
a lively discussion on how many gradations can scientifically be distinguished.’ 


2.4.2 Utility and reliability 


Because of the aforementioned aspects, a universal body of evidence, as there is for risk 
assessment, will never exist for the assessment of criminal responsibility. Moreover, as no 
sensible proxy is available for measuring this concept described as ‘a legal fiction of a medical 
fiction’, validation will always be impaired. In addition, both legal standards and the 
psychiatric state of the art are constantly developing. When the need for evidence-based 
insanity evaluations is described, intended are ‘a standard procedural approach, accuracy of 
diagnosis, and quality monitoring’.’* With regards to the standardised approach - as the latter 
two have been discussed — in some countries, tools are in place. For example, guidelines from 
the American Academy of Psychiatry and the Law (AAPL) in which next to procedures also 
some substantive guidance is offered, for example, on how to relevantly assess impaired 
volition.” Some psychometric tools exist, like the Rogers Criminal Responsibility 
Assessment Scale (R-CRAS) from the United States,’ and the Rating Scale of Criminal 
Responsibility for mentally disordered offenders (RSCRs) from China.” And most recent in 
Brazil, the ‘criminal responsibility scale’ has been constructed.’* Validation of the tool is then 
being achieved through comparing the outcome of the tool with an expert’s opinion, or 
through construct validity based on major components of existing evaluations.” In that 
sense, the structured method can never be more valid than the expert’s opinion, while the 
question remains how valid that is. Since it is in the end a legal decision, one way of testing 
the expert’s opinion to an external outcome is through the agreement with the legal decision 
maker. Since in adversarial systems, there are generally multiple, often different, opinions 
expressed in one case, it is less feasible to research such agreement affected by adversarial 
allegiance. However, in the Hawaiian system of three court-appointed experts, judges 
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followed the majority opinion among evaluators in 91% of cases.” While in inquisitorial 


systems, generally one opinion is given — in case of multiple evaluators, based on consensus — 
research shows a similarly high percentage of following the expert’s opinion by the decision 
maker.*! In other words, the utility or usefulness of the (impartial) expert’s opinion for legal 
decision making appears to be great, even though there may be some concern about its 
reliability. 

A structured approach is often mentioned as beneficial for the reliability of the assess- 
ment,” and in doing that enhance the validity of assessments in a single case. However, the 
mentioned tools are not used in most parts of the world, and not even consistently in the 
countries they were created for. Reliability rates for such tools are therefore not indicative for 
field reliability of actual evaluations. For that, similarly designed (or the same) studies as those 
discussed in paragraph 3.2 are most notable. In 165, again, Hawaiian cases, three evaluators 
reached unanimous agreement regarding legal sanity in only 55.1% of cases. Agreement was 
higher when they agreed about diagnosing a psychotic disorder, and lower when a defendant 
was under the influence of drugs or alcohol at the time of the offense. The authors conclude 
that ‘reliability among practicing forensic evaluators addressing legal sanity may be poorer 
than the field has tended to assume. Although agreement appears more likely in some cases 
than others, the frequent disagreements suggest a need for improved training and practice’.*? 
That last remark could be tested a year later, when the Hawaiian state adopted more stringent 
certification standards, of which a rigorous training was part. The overall field reliability 
increased by 17%.** A study from 2015 showed an overall agreement of 63%, labelled as ‘fair’ 
or ‘moderate’, which was however much less than the agreement for competency to stand 
trial in the same study. This was explained through the retrospective nature of insanity 
evaluations, which makes it more complex and inferential in comparison to competency 
assessment. The level of agreement was said to be comparable to complex decision making in 
(somatic) medicine. ‘As task complexity increases, “individuals may use heuristic-based 
strategies, with associated increases in effort, confusion, error rate, and consequent reduction 
in performance”. 

When more gradations of criminal responsibility are acknowledged, and there are 
more (three) potential outcomes, logically agreement would be lower. In a Polish study 
on field reliability, which is a possibility because in Poland courts may ask for more than 
one evaluation, however, 57% agreement was reached. When the court asked for a 
second report knowing the outcome of the first, the conclusion was different in 47% of 
the cases.°° This result may suggest that courts are able to identify poor evaluations, or 
that something exists which may be called ‘inquisitorial allegiance’: handing the court 
another conclusion when it is unsatisfied with the first. In the mentioned Dutch vignette 
study, agreement on the graded concept of criminal responsibility was not really related 
to agreement on the consequential sanctioning advice. Agreement on this advice was 
highest in the case of the schizophrenic defendant, even though there was more dis- 
agreement on criminal responsibility, with about two out of three of the evaluators 
drawing the conclusion of non-responsibility and one out of three that of diminished 
responsibility. In the case of the sex offender and the case of the robber, about four out of 
five evaluators assessed the defendant to be diminished responsible, and one out of five 
opted for fully responsible, while there was much more disagreement on the sanctioning 
advice — ranging from no treatment (in prison) to a severe safety- and treatment-order.*’ 
Arguably, given the enormous consequences of the dichotomous insanity decision, the 
sanctioning advice in inquisitorial justice is a better comparison than the graded re- 
sponsibility assessment, yielding more disappointing results. 
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2.5 The assessment of risk 


2.5.1 Purpose 


Risk assessment serves different goals. In a legal sense, it is used predominantly to assess 
dangerousness. Although, historically, risk assessment was used mainly to predict future re- 
offending, in recent years, the focus has shifted to the prevention of new offenses through 
tailored interventions and risk management.”” Assessment is merely the collection of re- 
levant information that provides insight in the dangerousness of the individual case. 
Structured assessment (in contrast to unstructured assessment; see paragraph 2.5.4) can be 
seen as the coat rack to gather and organise this information. Each bit of information is 
regarded as a piece of the individual’s risk puzzle. The task of the assessor is to collect the 
relevant pieces of information and combine these into a meaningful conclusion regarding 
the individual’s risk. The more reliable the information, the better the quality of the as- 
sessment. When relevant information is missing, this should be highlighted in order for 
decision makers to be able to interpret the findings accordingly and, where necessary, 
request for additional information. 

Risk assessment is often informed by the Risk-Needs-Responsivity model.” This model 
states that (forensic) interventions should: (1) be intensified if risks are more present; (2) focus 
on those factors most relevant for the individual case — the criminogenic needs; and (3) be 
offered in a manner that matches the responsivity or learning style of the individual. The 
complementing theoretical Good Lives Model’? of rehabilitation states that an individual 
should work towards positive personal goals. Comprehensive risk assessment for an in- 
dividual aims to provide insight into each of these aspects in order to be able to draw final 
conclusions regarding the overall level of risk and inform risk management and intervention 
decisions. It should be noted that risk assessment is a complex and time-consuming task, 
which requires extensive training and forensic expertise. As the assessor aims to ‘foresee’ the 
future based on the collected information and attempts to formulate a best judgement re- 
garding future behaviour of the assessed individual in the anticipated context, almost by 
definition risk assessment is an extremely difficult undertaking. In the following paragraphs, 
several specifically complicating issues are being discussed. 


2.5.2 Risk of what type of behaviour is being assessed? 


When carrying out or interpreting risk assessment, it should be carefully considered what 
type of risk is being assessed. Dangerousness regarding what type of undesirable behaviour? 
Often, the most serious types of offending come to mind when risk is being assessed, such as 
bodily harm or sexual abuse. However, other types of violence towards others, such as 
domestic abuse, stalking, fire setting, or verbal threats, are generally also included in the 
definition of violence risk assessment.”' While risk assessment measures often differentiate 
between physical and sexual violence, there are in fact specific assessment measures for a wide 
range of undesirable behaviours, such as intimate partner violence, stalking, extremist vio- 
lence, honour-based violence, and so on. Although violent in nature, self-harm and ag- 
gression against objects are generally not regarded as ‘violence’. Other risk assessment 
measures consider dangerousness much more broadly and include all types of criminal of- 
fending in their definition (e.g. LS/ CMI”). 

Although measures that focus on specific types of violence generally show somewhat more 
accurate predictive validities,”” there is no right or wrong in the scope of an assessment 
measure. However, for both the assessor who formulates conclusions regarding risk and the 
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decision maker who incorporates the assessment results in his judgement regarding dan- 
gerousness, it is of vital importance to clearly define the type of risk that is being evaluated, as 
the results of an assessment may be altogether different if an alternative definition of risk is 
employed. In addition, recidivism base-rates vary greatly between different types of offending 
behaviour. For example, recidivism in sexual violence is relatively rare, compared to re- 
cidivism in general criminal behaviour. Knowledge of base-rates for specific offending be- 
haviours in different populations would provide useful background information for decision 
makers. Surprisingly, this type of information in the form of a base-rate overview is often not 
easily available. A complicating factor in this regard is the fact that recidivism may go un- 
noticed and thus official recidivism rates only remain a proxy for actual new offenses that 
have been committed. 


2.5.3 Single versus team-based assessment 


As the assessment concerns the collection, weighing, and integrating of relevant information 
regarding the individual, a risk assessment is as good as the information that is being regarded. 
Therefore, it is important for the assessor to make use of different sources of information, 
such as the individual’s criminal and psychiatric records, behaviour observations, collateral 
information from family or friends, and self-reported reflections from interviews with the 
individual. However, even when multiple sources of information are used and assessors are 
experienced, they remain susceptible to blind spots, tunnel vision, the (dis)likability of the 
assessed, dishonest testimonials, or one-sided observations. In order to avoid these, unwanted 
biases risk assessments are sometimes carried out by multiple people. These team-based as- 
sessments help to bring information to the table from different angles, consider this more 
objectively, and come to a consensus rating regarding the case. Moreover, these discussions 
often serve as a valuable starting point for risk-management and treatment. Although time 
consuming and expensive, risk assessment carried out by multiple assessors generally produces 
more valuable and objective results.”* 


2.5.4 Clinical versus structured risk assessment 


In day-to-day life, people carry out personal risk assessment all day long as minimising risk 
biologically increases the likelihood of survival. Similarly, psychiatrists and psychologists 
carry out mini-assessments regarding an individual’s risk many times a day based on their 
experience and expertise. These implicit evaluations of risk are considered clinical or 
unstructured assessment. Although individualised and useful to avoid harmful behaviour in 
daily interactions, research has shown that unstructured risk assessment has fairly poor 
predictive validity when it comes to estimating an individual’s future violence risk, due to 
the aforementioned biases that may occur. In the past decades, the science of risk assess- 
ment has advanced into structured risk assessment, which provides the assessor with group- 
level evidence-based guidelines regarding the specific topics to include in an individual 
assessment and offers clear instructions on how these topics should be evaluated. Validated 
structured risk assessment instruments have proven to substantially increase the predictive 
validity of a risk assessment over unstructured clinical judgement.”” Perhaps somewhat in 
between these two approaches lies the structured offense analysis, which follows clear 
guidelines on how to collect information regarding an individual’s specific offense and the 
circumstances that preceded the offense. This offense analysis concerns a structured yet 
personalised approach. 
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2.5.5 Actuarial versus structured professional judgement 


Structured guidelines for risk assessment exist in various forms. Roughly two main categories 
of tools can be divided: actuarial measures and those following a structured professional 
judgement (SPJ) approach. Both kinds of tools include a list of factors that have empirically 
been shown to be related to an increased likelihood of future offending. The difference 
between the two approaches concerns the way conclusions are drawn from these empirically 
based factors. 


2.5.5.1 Actuarial approach 


In the actuarial approach, the different factors assessed receive a numerical rating (e.g. 
VRAG®®). At the end of the assessment, the scores for each factor are tallied-up to come 
to an overall score on the measure. In more advanced actuarial tools, total scores are then 
compared to those of reference groups, in order for the assessor to be able to conclude 
whether the individual falls into a predetermined category of individuals with an in- 
creased likelihood of harmful behaviour. This way of actuarially adding up scores and 
comparison to other similar cases has the advantage that it is straight forward and less 
susceptible to rater bias and insightful in terms of caseload prioritisation. However, 
mechanically adding up scores leaves less room for an individualised view, as each 
concept receives an equal weight in the overall total score. Moreover, comparing to 
reference groups is only really useful if the individual is sufficiently similar in char- 
acteristics to the other individuals in the reference group (e.g. in terms of offending 
behaviour, psychopathology, gender, age, cultural background, setting, and country), 
which requires extensive databases of individual ratings, that are often not available in 
such detail. When interpreting the results from actuarial tools, decision makers should 
carefully consider whether the reference group that is being applied is indeed sufficiently 
similar to the assessed individual to warrant this kind of comparison and thus the validity 
of conclusions drawn from the assessment. 

A final concern with this approach is the relative insensitivity to the context for which an 
assessment is carried out (see paragraph 2.5.8). The latest generation of actuarial tools (e.g. the 
Static-I9R” and Stable-2007%) offers a more individualised view as the factors assessed are 
in themselves well-developed mini-judgements regarding specific concepts. However, the 
reference group issue and context insensitivity remain. Some tools even go as far as to 
conclude that based on the actuarial rating an individual belongs to a specific subgroup that, 
based on previous research regarding the applied reference group, has a specific likelihood of 
reoffending within a specific timeframe (i.e. 30% of this subgroup recidivates with a sexual 
offense within two years after discharge). This type of conclusion is quite prone to incorrect 
interpretation by decision makers and should be used with great caution, or better yet be 
avoided, as it creates an unjustified sense of certainty of the likelihood of future harmful 
behaviour. 


2.5.5.2 Structured professional judgement approach 


To overcome the overreliance on evidence gathered from previous research regarding 
specific groups of individuals, which may not be directly transferable to other individuals, and 
in an attempt to facilitate more individualised risk assessment, a new method was found in 
which the approach of assessing structured evidence-based factors is combined with the 
professional expertise of the assessor: SPJ. Through interpreting, weighing, and integrating 
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the findings in the structured assessment, the assessor evaluates the individual case and comes 
to a well-informed final risk judgement regarding the likelihood of re-offending. 

There have been many SPJ tools developed for a wide range of different outcomes (e.g. 
HCR-20°°” for violent recidivism, SARA! for intimate partner violence, and SAVRY"! 
for juvenile offending). Each of these relies on the assumption that a well-trained mental 
health care professional has the ability to formulate final judgements regarding risk based on 
carefully evaluating the presence or absence of the factors assessed in the structured checklist. 
In addition, it is possible for the assessor to add case-specific factors that are not present in the 
general list of factors. The careful consideration of the meaning and impact of each factor for 
the specific individual allows for a highly individualised assessment regarding the likelihood 
of future offending. However, this too has its pitfalls. The possibility for a rater to interpret 
factors based on his own professional insight or experience brings room for bias in terms of 
possible overreliance on the presence of specific factors and risk of subjectivity (e.g. a well- 
behaved assessee is not necessarily low risk). 

Given that also in validation studies regarding SPJ measures, the mechanical adding of 
scores generally predicts future recidivism quite well at group level,'°” the assessor is advised 
not to stray too far from the overall observed ratings on the factors when arriving at the final 
conclusion. In order to prevent the actual addition of scores, some tools have moved to 
descriptive ratings only (e.g. HCR-20Y°). Other tools have included the option to highlight 
critical factors that appear of particular importance to the individual (e.g. START! and 
SAPROF'®*). Regardless, if the assessor does come to a very different conclusion than would 
be expected from the overall ratings on the factors, it should be carefully explained why this 
“clinical override’ is justified. It may, for example, be the case that one specific risk factor 
severely impacts the chance of recidivism (e.g. specific delusions), or that specific protective 
factors strongly reduce the likelihood of offending (e.g. a physical handicap or support that is 
in place). The flexibility of the SPJ approach also allows for the evaluator to take into account 
the influence of context on risk, which is a vital consideration (see paragraph 2.5.8). 

Despite the seeming advantages of the SPJ approach, conclusions draw from this approach 
are unfortunately also prone to incorrect interpretation by decision makers. Many SPJ tools 
conclude with a final risk judgement regarding future undesirable behaviour (e.g. violence) 
in terms of ‘low-moderate-high’. However, this final conclusion summed up in one word 
often leaves decision makers puzzled (e.g. how should one interpret ‘moderate’ risk? See 
paragraph 2.5.10). 


2.5.6 Static factors versus dynamic factors 


Many risk assessment tools include static or historical factors. These factors describe the 
individual’s past behaviour or experiences. They are important from a diagnostic viewpoint 
as figuring out the historical puzzle pieces offers insight into an individual’s route to of- 
fending behaviour (i.e. risk formulation'®’) and vulnerabilities that should be taken into 
account in risk management. Historical factors also generally predict quite well, past beha- 
viour provides a fairly good indicator for future behaviour. However, from a psycholegal 
context, the sole reliance on historical information provides a one-sided view that does not 
allow for change and offers little optimism for rehabilitation. 

Luckily, people can and do change, also those severely impacted by past unfavourable 
experiences. Therefore, in order to be able to evaluate changes in attitudes and behaviour as 
well as in contextual factors (e.g. situational and social influences) over time, most risk as- 
sessment tools also included dynamic or changeable factors. These factors often provide a 
more up-to-date picture of the individuals functioning and risks. Dynamic factors can either 
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consider current or recent functioning, or can concern expected functioning in the near 
future. Many risk assessment measures compose a combination of historical factors and dy- 
namic factors, to allow for a well-rounded view of the individual that offers room for change 
over time. Combining the historical findings with dynamic information may either be done 
through a predefined algorithm in an actuarial way or through the professional insight of the 
evaluator in an SPJ manner. 


2.5.7 Risk factors versus protective factors 


Risk assessment measures, even comprehensive ones, have historically been focused pre- 
dominantly on risk factors. Given the psycholegal context perhaps, this is not surprising as 
assessors and decision makers are aiming to find out what contributes to dangerousness and 
investigating deficits seems the most obvious. However, in recent years, clinicians, evalua- 
tors, and decision makers have become more aware of the fact that dangerousness may not 
solely be determined by the presence of risk factors, but also by the absence of strengths or 
protective factors. In fact, since the early 2000s, understanding has grown regarding the 
importance of gaining a well-rounded view of the individual as a one-side risk-focused 
approach may inherently be inaccurate.'”° Scholars are increasingly in agreement that the 
presence of protective factors is indeed separate from the absence of risk factors and that 
protective factors should explicitly be evaluated to be able to formulate a clear picture of the 
individual.'°” 

These missing pieces of the risk puzzle have long been ignored or underestimated. One 
of the first widely used structured risk assessment instruments to incorporate the notion of 
protective factors, at least to a limited degree, was the SAVRY, an SPJ tool for assessing 
violence risk for juveniles. Some years later, tools were developed that explicitly in- 
corporate a two-sided view (e.g. START) or even specifically focus on protective factors, 
in order to complement risk-focus assessment tools (e.g. SAPROF; SAPROF-YV'®®). 
When interpreting risk assessment results, it should be noted that risk factors and pro- 
tective factors each provide separate pieces of the risk assessment puzzle, which together 
provide greater insight into an individual’s attitude and behaviour, as well as the sup- 
portive elements of their environment. Comprehensive risk assessment that incorporates 
both risk and protective factors is inherently more accurate and provides more in-depth 
conclusions regarding dangerousness as well as guidelines for risk management and 
intervention. °’ 


2.5.8 The importance of context 


Perhaps the most important protective factor to carefully consider in any risk assessment is 
context. The protection from situational strengths and limitations is vital to incorporate when 
evaluating the likelihood of recidivism. For example, an individual who has committed 
sexual offenses against children in the past who may still have a significant number of risk 
factors present, nevertheless generally has a ‘low’ risk of committing new sexual offenses 
against children while incarcerated or hospitalised, simply because there are no potential 
victims present. Similarly, an individual with a history of severe intimate partner abuse under 
the influence of alcohol, might be considered ‘low’ risk while granted supervised leaves from 
a forensic hospital, but at the same time be considered ‘high’ risk for the context of un- 
supervised leaves to the home environment. These examples highlight the vital importance 
of considering situation or environmental protection, which may result from legal mon- 
itoring, clinical supervision, or social support. 
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For this exact reason, in many settings, risk assessments are carried out for several contexts 
at the same time. Especially, dynamic factors that concern an estimation of behaviour in the 
near future and the final conclusions of a risk assessment regarding future risk are suitable for 
double rating for multiple contexts simultaneously. For example, if an individual is currently 
incarcerated, the future-rated factors of the HCR-20%° or the protective factors of the 
SAPROF can be rated for the in-patient context, but at the same time receive a second set of 
ratings for the hypothetical context ‘what if this individual was released tomorrow’. This 
comparison within the risk assessment between two different (hypothetical) contexts often 
provides decision makers with a great deal of insight into the likelihood of recidivism in case 
certain legal restrictions are dropped or imposed. This way, it can assist in evaluating the 
necessity of prolonged imposed treatment or probation supervision, or it can provide insight 
into the expected feasibility of specific interventions or risk management strategies. In for- 
ensic clinical practice, sometimes risk assessments are even carried out for three or more 
different contexts simultaneously, to support decision making regarding the most optimal 
next step in treatment and supervision. Another area where multiple ratings might be va- 
luable is for pre-trial risk assessments (see paragraph 2.5.9). 


2.5.9 Front-end and back-end assessments 


Risk assessment is used both at the front end of a forensic trajectory (i.e. pre-court assess- 
ments) and at the back end (e.g. assessments preceding leave or discharge from a forensic 
hospital). The application at the back-end stage is relatively straight forward. First of all, there 
is more information available at the back end, as the individual has generally been in su- 
pervision or treatment for some time and hospital records describe all sorts of observations 
regarding the individual’s behaviour. Secondly, the context for which the assessment is being 
carried out is generally quite clear and well defined (e.g. unsupervised daytime leaves from 
the hospital). The better the information and the clearer the context for which the assessment 
is carried out, the easier and more reliable the assessment. In front-end risk assessments, 
however, much is often unknown. The information regarding the individual case may be 
limited, due to incomplete file-information and limited ability for the assessor to speak with 
the individual and his social network and observe attitudes and behaviours. This may lead to 
information gaps or one-sided input. An even bigger challenge in pre-court risk assessments 
concerns the context for which the assessment is carried out. As often, the outcome of the 
legal decision making is yet unclear to the assessor at the time of the assessment (and sen- 
tencing might even be influenced by this assessment), it is complicated for the pre-court 
assessor to determine the context for which to carry out the assessment. In such a situation, it 
is often helpful to perform the assessment for different contexts simultaneously (see paragraph 
2.5.8), in order to be able to draw conclusions regarding the impact of each of the assessed 
contexts on the (reduced) likelihood of recidivism. This may help decision makers to oversee 
the effects of different sentencing decisions and contemplate on the necessity of imposed 
interventions and/or supervision. 


2.5.10 Risk communication and scenarios 


Findings from an assessment are often described in a risk assessment report. This report 
provides an informative narrative for other professionals and decision makers. It is advised to 
avoid the use of numbers in these assessment reports and instead describe observations and 
findings in words. Conclusions drawn from assessments in terms of a summarising categor- 
ising word (e.g. low/moderate/high) or numerical score (e.g. a risk score of 5) are generally 
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little informative for decision makers as they highly summarise and simplify information and 
are susceptible to different interpretations. Also, although low-risk individuals are generally 
the easiest to identify, the implications of low-risk conclusions may be great (i.e. the re- 
duction of supervision or even release) and thus, for assessors, it is more challenging to draw 
low-risk conclusions than high-risk conclusions. In turn, decision makers sometimes find it 
difficult to accurately interpret these low/moderate/high-risk outcomes. Thus, there is a 
need for more informative and effective risk communication. 

The newest advancement in risk assessment in recent years has been to describe the 
conclusions from the assessment in an informative narrative. This narrative provides a short 
summary that includes the description of the most likely risk scenarios for the individual. 
Based on previous routes to violence (or other undesirable outcomes, such as criminal be- 
haviour in general) for the individual and current functioning, as well as the anticipated 
presence of risk and protective factors for the specific assessment context in the near future, 
the assessor sets out to contemplate on what could happen by asking himself the question: 
‘based on all the evidence gathered in this assessment regarding the different puzzle pieces for 
this individual, what am I mostly afraid of in terms of violent behaviour in the near future?’. 
General questions that can be posed here are ‘what type of harmful behaviour is anticipated?’, 
‘who could become victim?’, ‘how severe would this violence be?’, ‘how imminent could 
this take place?’, and ‘what factors are most likely to enhance or reduce this risk?’. Describing 
risk scenarios in this manner offers a great deal of insight into the reasoning of the assessor 
when contemplating on that one final conclusion ‘low/moderate/high’. In fact, for one 
individual, there may be multiple risk scenarios thinkable at the same time, each with a 
different type of risk, victim, severity, imminence, and precipitating factors.''° It would be 
good for decision makers to carefully consider all of the described risk scenarios for an in- 
dividual when contemplating on the issue of dangerousness and to realise when an assessment 
does not include these narrative scenarios that the conclusions drawn from the assessment in 
numbers or in words ‘low/moderate/high’ compose a very scarce summary of the real es- 
timation of risk that it aims to describe, which isn’t nearly as informative for decision making 
as the more explicit and nuanced description of risk-scenario narratives. 


2.5.11 Change over time 


As discussed earlier, risk is not a static concept, but inherently changes over time. It is im- 
portant for decision makers to take the assessment timeframe of specific measures into ac- 
count. There are measures that assess imminent risk (e.g. DASA'''), measures that assess risk 
in the coming weeks to months (e.g. START, HARM!'””), and measures that provide as- 
sessment for the more medium term of the coming six months to a year (e.g. HCR-20°°, 
SAVRY, and VRS''?). Thus, different risk assessments also have different ‘expiry dates’. 
Risk far away in time is inevitably more difficult to assess than risk in the near future, as 
changes in context and individual behaviour may occur. In addition to considering variations 
in risk between different contexts, it may be useful for the decision maker to take into 
account changes in risk for an individual over time. This may be informative when aiming to 
evaluate whether specific interventions result in beneficial risk-reducing effects for the in- 
dividual and contemplate on possible necessity for alterations in risk management or treat- 
ment initiatives. 

Measuring change in risk over time, in other words treatment evaluation or routine 
outcome monitoring, can be accomplished by carrying out repeated assessment with the 
same measures at different points in time. In an attempt to facilitate this process, some tools 
have explicitly included a change rating in the assessment procedure (e.g. VRS). By 
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comparing the results from different assessment timepoints, decreases in risk factors and 
improvements in protective factors can be monitored. It should be noted, however, that 
when assessments at different timepoints have been caried out for different contexts, it be- 
comes less straight forward to compare the results between different moments in time, as a 
new context may also bring forth new (risk-enhancing) challenges and new (risk-reducing) 
protective circumstances. Nevertheless, comparing assessments over time for a given tool 
provides the decision maker with valuable insight into the improvements an individual is 
making over time, resulting in risk reduction over time. This may be helpful when deciding 
on lifting restrictions or allowing specific leaves or ultimately granting discharge. From a 
clinical perspective, ideally a large database would be created in which data of multiple 
timepoint assessments are stored for a great number of individuals. This would then facilitate 
the comparison of change over time of one individual to that of other individuals on similar 
developmental pathways and with similar psychopathology and initial risk levels, in order to 
be able to evaluate whether the assessed individual is still on his anticipated change trajectory 
in comparison to other similar individuals. However, such ‘big data’ risk assessment databases 
are not widely available yet, so for now this largely remains an anticipated opportunity to 
inform decision making in the future. 


2.5.12 Generalisability 


It should be noted that most risk assessment measures have been developed in Western 
European or North American contexts. Often, the initial population an assessment tool 
was developed on predominantly consisted of Caucasian males. Although culturally in- 
formed studies attempt to validate widely used risk assessment measures for a range of 
cultural and ethnic backgrounds, including immigrants and indigenous people,''* overall 
the evidence-base for risk assessment measures still varies widely across different groups. 
Several risk assessment measures have been translated in many different languages and are 
being applied in a wide range of cultures and countries (e.g. in Japan''°). Validation studies 
in these countries often provide comparable results to those found in Western European or 
North American samples for people from different backgrounds; however; it cannot be 
assumed that results are universally generalisable across groups before sound validation 
studies have been carried out. A specifically difficult group to study are immigrants from 
different countries, as often immigrant groups present in forensic settings represent a large 
variety of backgrounds, which cannot be grouped together in research and thus compli- 
cates validation. 

The same may be true for people with varying psychopathologies. While different studies 
have focused on people with commonly observed psychopathologies in forensic practice, 
such as psychotic disorders, personality disorders, or substance abuse, less-abundant disorders 
often remain understudied (e.g. Autism spectrum disorder). As mentioned earlier, it should 
be noted that the relationship between psychopathology and dangerousness varies greatly 
between diagnosis and individuals. For example, the relationship between psychotic disorders 
and violence is generally limited (i.e. most individuals with psychotic symptoms are not 
violent); however, for the individual case, this relationship can be quite clear. 

Finally, risk assessment measures may not generate the same findings for female offenders 
as for males.''° For this reason, specific additional measures have been developed that focus 
on factors which appear more prevalent for women and are valuable to explicitly take into 
account when doing risk assessment for a female individual (e.g. FAM''”). In conclusion, risk 
assessment measures may in practice be applied to people for whom they have not (yet) been 
properly validated or study results are less convincing. Assessors and decision makers should 
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be aware of this and take this limitation into account when drawing conclusions from as- 
sessments carried out for individuals from minority groups in forensic settings. 


2.5.13 Age 


A related topic that might be relevant for the individual case is the question of age cut-offs 
for risk assessment measures. Traditionally, adult in risk assessment tools have focused on 
individuals from the age of 18 upwards, while juvenile risk assessment tools focused on 
younger individuals between the age of 12 and 17 (e.g. SAVRY, SAPROF-YV, and YLS/ 
CMI''®). Although in many cultures and jurisdictions, at age 18, an individual is legally 
regarded as an adult, this artificial cut-off remains quite arbitrary. We do not become 
altogether different individuals overnight on our 18th birthday, with altogether different 
risk profiles and assessment needs. Moreover, increasingly, studies of the brain highlight 
the finding that neurologically young adults are still developing until their mid- 
twenties.''” In fact, while the age group of young adults (18-23) shows the highest rates of 
offending and recidivism,'*° surprisingly few studies focus on risk assessment specifically 
for this age group. In some legal systems, the notion that this group of young adults may be 
quite diverse in terms of developmental stage and that the adult sentencing system might 
not be entirely applicable to these young offenders has led to the development of specific 
‘adolescent law’. In the Netherlands, sentencing has become flexible in the sense that for 
young offenders between the age of 17 and 23 either juvenile or adult law can be applied, 
based on the developmental stage of the individual. Similarly, it would make sense if the 
application of adult or juvenile risk assessment tools would also be informed by evaluating 
the young individual’s developmental age. If a young adult shows predominantly juvenile 
like behaviour, such as being in school, living at home, having younger friends, and being 
dependent on parents or caregivers, then the juvenile risk assessments tools are likely the 
best suited for assessing the individual. However, if the young adult lives independently, 
goes to work rather than school and relates mostly to older individuals, then the adult 
instruments are better suited. While research has shown that at group level, juvenile and 
adult risk assessment tools perform equally well for young adults at group level,'*! at the 
individual level it is advised to carefully consider which tools seem most applicable. 
Similarly, for very young juveniles, it could be considered whether child risk assessment 
measures (e.g. EARL!” and SAPROF-CV'*’) might be more appropriate to use than 
juvenile tools. The decision maker should take note of the fit between the developmental 
age of the assessed individual and the applied risk assessment measure when drawing 
conclusions based on the findings in an assessment report. 


2.5.14 The certainty of uncertainty 


To summarise this contemplation of benefits and limitations of risk assessment in the light 
of legal decision making, perhaps the most important thing to remember when making use 
of risk assessment is that whatever measure was used and however results have been re- 
ported and interpreted by the assessor, it should be assumed that the assessor has attempted 
to unravel as many puzzle pieces as possible and from that has drawn conclusions to the 
best of his ability. Since ‘assessment’ concerns the future, one thing we know for sure is the 
certainty of uncertainty. Many seemingly high-risk individuals do not go on to recidivate 
(false positives), while some individuals who are considered low risk do commit new 
offenses (false negatives). Predictive validity studies aim to analyse correctly versus in- 
correctly predicted individuals; however, the question of ‘what is considered recidivism?” is 
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also complicated (i.e. what types of offenses are included and within what timeframe after 
the assessment?). In addition, only a proportion of future crimes lead to convictions. Thus, 
the balance of correctly identified individuals is a fine one. Societal tolerance for false 
negatives of serious offenses is limited, while from a legal and ethical perspective, we aim 
to prevent unnecessary lengthy and costly interventions. From clinical experience, we have 
learned that gradual community re-integration providing room for learning from mistakes 
has shown to be the most effective way to prevent future recidivism, which in the end 
enhances the safety of society as a whole. Risk assessment results should be interpreted in 
this light by decision makers as well. Generally, personalised interventions and risk- 
management as offered in a forensic treatment setting are much more effective in terms of 
recidivism reduction than harsh punishments and lengthy prison sentences. In addition, 
sometimes slight risks (e.g. granting leaves during prison or hospital stay in order to 
practice with community re-integration goals) may be acceptable if the anticipated gain is 
worthwhile (i.e. reduced likelihood of longer-term recidivism) and risks are manageable. 
In this process, we can only attempt to optimise our assessment of likely future behaviour 
and from that aim to prevent undesirable outcomes through tailored risk management. 
Unfortunately, every hint towards certainty in predicting future (criminal) human beha- 
viour is unjustified. Nevertheless, assessors and decision makers should strive for the best 
possible evaluation of risk and carefully consider the findings from risk assessment when 
legal decisions are contemplated. 


2.6 In sum 


In trying to summarise discussions on the current state of knowledge within the psycholegal 
disciplines and its quality, we realise we may have left the legal decision maker puzzled. But, 
we feel that transparency about strengths and limitations of forensic assessment eventually 
enhances the quality of legal decision making based upon it, without mitigating its utility. 

In discussing the background of forensic assessment, in what ways the quality of assessment 
may be judged, and why behavioural assessment in the forensic context is an even more 
daunting task than in the clinical context, we hope to provide discussions between the 
disciplines with relevant subject matter to inquire after as well as with appreciation for re- 
spective roles and competencies. We have aspired to explain why in general the scientific 
evidence related to the quality of forensic assessment is hindered by both epistemological and 
methodological limitations, and why the possibilities for sound, relevant, and universal re- 
search on such quality differs enormously per psycholegal concept. Moreover, when the 
body of knowledge is more vast, for example, regarding risk assessment, it is also because new 
opportunities present itself to further strengths over limitations, which, however — given also 
the prospective nature of the endeavor — will never completely be overcome. 

In this chapter, we have limited ourselves to three psycholegal concepts relevant for 
sentencing, as the assessment of other relevant concepts or criteria, for example, related to 
treatability or the need for treatment, builds on the assessments discussed here. Knowledge on 
those issues also overlaps with literature from the clinical context or criminology on the 
effectiveness of interventions, even though such evidence may be less translatable to the 
forensic context due to the limitations posed by potential legal frameworks. '** 

Indeed, legal decision making on the basis of forensic assessment is a ‘puzzling’ activity — in 
more than one meaning — in which some puzzling pieces will always be missing. Nevertheless, 
we have hoped to provide decision makers with enough guidance on finding pieces of the 
puzzle to eventually identify the complete picture enough to make a decision with the required 
certainty, despite remaining uncertainties. 
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See Meyer, Mihura and Smith, 2005, who performed a meta-analysis of interrater reliability in psy- 
chology and medicine to show that clinicians could reliably interpret the Rorschach test. 

See Cooper, 2008. 

See for example Halpern, 1980 and Group for the advancement of psychiatry, 1974, regarding legal 
insanity and competency to stand trial, respectively. 

Parts of this paragraph are based on Van der Wolf and Van Marle, 2018. 

McGlen et al., 2015. 
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See e.g. Siegel, 1973. 
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an adequate description of the relation between mental disorder and offense — which is the essence of 
the Dutch concept of criminal responsibility. 

See for example the country chapters of Germany and the Netherlands. 

See on a related note; Skeem et al., 2017. 

Gowensmith et al., 2017a. 

See Dror, 2016; and Mossman, 2013, specifically for forensic behavioural assessment. 

Compare Edens and Boccaccini, 2017 and Gowensmith et al., 2017b. 

See for example Gowensmith, Murrie and Boccaccini, 2013. 

See Edens and Boccaccini, 2017, in their editorial of a special issue on: Field Reliability and Validity of 
Forensic Psychological Assessment Instruments and Procedures. 

See Lamiell, 1998, on how the distinction between the idiographic and nomothetic approach, in- 
troduced by the Neo-Kantian philosopher Wilhelm Windelband is used in modern days. In short, the 
idiographic approach, common in the humanities, is related to the tendency to specify and describes 
research goals that focus on the individual. The nomothetic approach, common in the natural sciences, 
is related to the tendency to generalise and fits research goals that focus on generalising individual results 
to the entire population. Also, in forensic assessment, a combination of these approaches is or should be 
used to first not omit any relevant generalisable knowledge relevant to the case, while eventually 
coming to individualised conclusions. 

See for example the chapter on the Dutch perspective. 

Felthous, 2012, p. 14. 

Felthous, 2012, p. 13. 

See for example Edens and Boccaccini, 2017, and Colins et al., 2017 respectively. 

See for example Osborne, Davies and Hutchinson, 2017. 

Bornstein, 2017. 

Zapf and Dror, 2017. 

Zapf et al., 2017. 

Koenraadt and Muller, 2013, in Dutch. 

See for respective examples Neighbors et al., 2003, and Perrault, Vincent and Guy, 2017. 

See for an overview of the literature and a conclusion on female retardation Sygel et al., 2015, who 
found that for people with the diagnosis mental retardation, women found more likely to reoffend. 
The case in inquisitorial justice systems, see Chapter 10. 

Zapf and Dror, 2017. 

See for references the American chapter. 

Koenraadt and Muller, 2013, mention for example the Horn-effect, the tendency to judge someone 
(too) negatively and neglect positive traits, and its opposite the Leniency-effect. The Halo-effect and 
Hawthorne-effect are also relevant in this respect. 
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Zapf and Dror, 2017. As an example of new (and quite opposite) scientific insights they mention the 
treatability of psychopaths. 

See for example Bornstein, 2017 and Zapf and Dror, 2017. 

Most prominently by the French philosopher Foucault, 1978, who has argued that in the nineteenth 
century, the developing functioning of Western medicine as a public hygiene — often equaling dan- 
gerousness with disorder or degeneracy — ensured that safety-measures, especially in continental 
European jurisdictions, could be used as a ‘social defence’ against ‘non-social’ groups in society. 

See for example Ahonen, 2019. 

See for example Zsasz, 1960. 

APA, 2013, there are other systems of classification, like that of the ICD, now up to edition 11. 
Van Marle and Van der Wolf, 2013, in Dutch. 

See Ebert and Bär, 2010. 

Reductionistic, in narrowing the problems of an individual to a certain label. Empiristic, in not in- 
corporating the subjective experience of the person involved. Other common criticism is on the risk of 
overdiagnosis, possibly in the interest of the pharmaceutical industry. 

Lane, 2020. As the system is based on cut off scores on longer lists of symptoms, it also allows for very 
different presentations of mental states under a similar label. 

See paragraph 2.3 in all the country chapters. 

See for example the insanity doctrine of Norway for which ‘psychosis’ is required, which played an 
important role in the case of the infamous terrorist Breivik, as two teams of experts disagreed on the 
matter. See Melle, 2013. 

See also Gowensmith et al., 2017a. 

See also Rogers et al., 1992. 

See study in forensic mental health, which found predictive validity (Marin-Avellan et al., 2014), versus 
a study in prison which did not (Edens et al., 2015), so the type of institution may play a role. 

See for example Frances, 2016. 

See for example Maj, 2018. 

See Chmielewski et al., 2015. 

For an overview of possible biases especially for the assessment of criminal responsibility, see Meyer and 
Valenga, 2021. 

See Knoll and Resnick, 2008. See for a Swedish study on the relation between disorder and ac- 
countability, Höglund et al., 2009. 

See Pirelli, Gottdiener and Zapf, 2011. 

Gowensmith et al., 2017a, p. 697. 

Van der Wolf, forthcoming. 

Parts of this paragraph are based on Van der Wolf and Van Marle, 2018. 

See for example the Dutch and Swedish perspective for deviant doctrines, and Chapter 10 for a 
comparison. 

Van der Wolf and Van Marle, 2018. 

Which is also underlined by prior fault doctrines related to disorders as a consequence of substance use. 
See for example the American chapter. 

By changing its qualification to manslaughter. This was derived from the humanitarian approach, 
originally in Scottish case law, to pardon mentally disordered offenders in capital cases. Walker, 1968. 
See the chapters of the adversarial countries and Chapter 10. 

Diamond, 1961. 

See the Dutch chapter. 

Compare Halpern, 1980. 

Knoll and Resnick, 2008. As areas of potential research for evidence-based insanity defense evaluations, 
they mention studies on threshold criteria for mental disease or defect, malingered insanity (incidence, 
correlates, and detection methods), and the systematic use of feedback from triers of fact. 

AAPL, 2002. 

Rogers and Sewell, 1999. 

Cai et al., 2014. 

Meyer et al., 2020. 

See also Dobbrunz et al., 2020, for a study on criteria used to assess control, related to criminal re- 
sponsibility, among paraphilic offenders in Germany. 

Gowensmith, Murrie and Boccaccini, 2013. But when judges disagreed with the majority opinion, they 
usually did so to find defendants legally sane, rather than insane. 
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Chapter 3 


An English perspective 


Adrian Grounds and Nicola Padfield 


3.1 Introduction 


3.1.1 The legal system 


A key characteristic of the English' legal system is often said to be its adversarialism, an ac- 
cusatorial rather than an inquisitorial process. But, this is misleading, since nowadays most 
people who are prosecuted in the courts plead guilty.” Guilty pleas may be made very early in 
the process, as a sentence discount will be more significant the earlier the guilty plea is 
registered. 

Liaison and diversion schemes provided by the health service aim to identify individuals 
with mental health, learning disability, substance misuse, or other vulnerabilities when they 
first come into contact with the police and the courts.’ The police may ask a doctor or nurse 
to examine a suspect, and the suspect may be assessed under the Mental Health Act 1983 and 
diverted into the hospital system, or be referred for other appropriate health or social care. 
But they may, however, remain within the criminal justice system and be prosecuted. 
Medical assessments may take place at any stage: decisions on whether the person is fit to be 
questioned, on charging (where the Crown Prosecution Service will be involved), on bail or 
remand, and in preparations for trials. A person may be also found to be unfit to plead or not 
guilty by reason of insanity. 

Another key characteristic is said to be the significant ‘lay’ (non-lawyer) involvement in 
criminal justice decision making. There is a sharp division between Magistrates Courts 
(largely presided over by lay magistrates) and Crown Courts. The Magistrates Courts deal 
with the majority of criminal prosecutions, but their powers of sentence are now limited to 
twelve months imprisonment. (The limit was recently increased from six months im- 
prisonment). Serious crime is sent to the Crown Court for trial. 

The sharp distinction between the decision on guilt and the decision on sentence is also a char- 
acteristic of the English legal system. In the Crown Court, this is particularly obvious: where 
decisions on guilt are made by a jury of 12 lay people, but questions of sentencing are the 
exclusive preserve of the judge. Unlike many other European jurisdictions, quite different 
forensic assessments may be required at sentence from those required at trial. Understanding 
the role of experts at trial involves understanding the complex division of roles between lay 
jury and judge. There are also subtle changes happening in the relationship between pro- 
secution and defence. A growing concern today is the increasing number of unrepresented 
defendants.* For our purposes, it raises questions about the commissioning of forensic reports. 
Who commissions reports? Courts or parties? The prosecution is also much more active at 
the sentencing stage than it was 20 years ago. Then the prosecutor took little interest in 
sentencing, beyond checking that the judge or magistrates had an up-to-date list of the 
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defendant’s previous convictions. Now, there will be an active discussion about the relevant 
sentencing guidelines” and appropriate sentence, and — as further discussed later — appeals 
against unduly lenient sentences are possible. 

It is also worth noting that criminal justice processes are governed by complex laws, which are 
frequently changed. The complex rules of evidence and procedure in England evolved in the 
nineteenth and twentieth centuries, largely because of the dominant decision-making po- 
sition of the lay jury. In the last 50 years, there has been an enormous quantity of legislation, 
which has introduced many more changes, particularly to sentencing law. There have been 
significant attempts to codify, or at least to consolidate, sentencing provisions, in one statute. 
The latest attempt, the Sentencing Act 2020, is a consolidation of previous sentencing laws, 
but excludes, for example, disposals under the Mental Health Act 1983.° 

Perhaps the most important characteristic of today’s criminal justice system is that of a system 
under great strain. The criminal justice process, and its institutions, have seen extraordinarily large 
cuts in their budgets in the last 10-15 years. These austerity measures have impacted police, 
Crown Prosecution Service (CPS), courts, prisons, probation — and also forensic science 
more generally,’ causing ‘serious market instability’. This ‘austerity’ has been one ex- 
planation for the widespread privatisation of services.” 


3.1.2 The related tradition of forensic assessment 


The recognition that an offender with mental derangement may not be culpable was evident 
in English Common Law for centuries before medical practitioners began to provide expert 
evidence to criminal courts in the eighteenth century on cases of insanity.'” Usually, when 
obvious mental disorder was raised as a defence, the witness testimony would be provided by 
acquaintances, but from the 1820s onwards medical witnesses appeared with increasing 
frequency,'' and they began to claim expertise in identifying and diagnosing forms of insanity 
that would not be recognised by lay observers. 

The role of medical specialists in the criminal courts continued to develop in the nine- 
teenth century. The M’Naghten Rules in 1843 formulated criteria for acquittal on the grounds 
of insanity. Although they soon evoked clinical dissatisfaction and criticism — and proposals 
for their reform have repeatedly been made'* — the Rules remain the applicable standard. 
Notwithstanding their limitations, the number of insanity verdicts increased during the late- 
nineteenth century. Medical assessments became more commonplace when the sanity of 
those accused of murder was questioned and the consequence of conviction would be capital 
punishment.'” For more minor offenders dealt with in the Magistrates Courts, new legal 
provisions were developed in the early-twentieth century to dismiss criminal charges and to 
commit those with mental disorders to hospitals or guardianship.'* 

The Homicide Act 1957 introduced a partial defence of diminished responsibility arising 
from abnormality of mind for individuals charged with murder. The test was considerably 
broader than the M’Naghten Rules and if successful led to a conviction of manslaughter for 
which a range of sentences, including a hospital order, could be given. Contested cases in 
which the verdict was decided by a jury provided a further forum for psychiatric evidence in 
criminal trials, not only on the issue of criminal responsibility but also in relation to sen- 
tencing in cases where a medical disposal was recommended. 

The increased use of psychiatric evidence for sentencing was a consequence of a major 
reform of mental health legislation, the Mental Health Act 1959, that introduced the hospital 
order as a sentencing option for any person charged with an imprisonable offence if medical 
reports confirmed they were suffering from a form of mental disorder meeting the criteria for 
inpatient medical treatment. In more serious cases, a Crown Court could add restrictions on 
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the authority of the clinicians to discharge the patient given a hospital order. Increasingly, it 
was the route to hospital at sentencing stage that became the preferred way of enabling 
treatment for the seriously mentally ill offender, rather than through seeking to establish 
unfitness to plead or an insanity defence. 

The Mental Health Act 1983'° maintained the framework of the hospital order and re- 
striction order (under ss. 37 and 41) and introduced additional powers for courts to remand 
defendants to hospital for psychiatric assessment or treatment. For offenders who could be 
managed in the community under probation orders, conditions of psychiatric treatment 
could be added. 

Substantial growth in the specialty of forensic psychiatry in the United Kingdom (UK) 
began after the Butler Committee (1974),'° which had been established to review the law 
and services for mentally disordered offenders, recommended that a new type of secure 
hospital unit should be created in each region of England and Wales. These were regional 
secure units that would provide an intermediate level of security between the local hospitals 
and the notoriously overcrowded high security hospitals (such as Broadmoor and Rampton). 
Over the following decades, the number of forensic psychiatrists in the United Kingdom 
increased, and their professional work and training focused predominantly on the develop- 
ment and provision of clinical services for mentally disordered offenders. Whilst the provision 
of reports and testimony for criminal courts was a component of their work, relatively few 
forensic psychiatrists in the United Kingdom saw their primary professional role and identity 
as that of an expert witness. 

These two features in the development of UK forensic psychiatry — its clinical service 
identity and a legislative framework that predominantly results in criminal courts using 
psychiatric evidence for pragmatic purposes of diversion and sentencing — were important 
for developing a range of specialist treatment and support services, but have resulted in 
limitations. A notable feature of the provisions in the Mental Health Act 1983 enabling 
criminal courts to remand or sentence those with mental disorder to hospital is that no 
such order can be made unless the court has been informed by the relevant clinician or 
hospital manager that arrangements have been made for the person’s admission within a 
specified period. This has given clinicians a gate-keeping power that can disable a criminal 
court from making the order that the judge considers to be appropriate. This is arguably 
contrary to the interests of justice. 1” 

A second limitation is that there has probably been insufficient focus on legal and ethical 
issues in specialty training schemes and research in UK forensic psychiatry. This needs to be 
addressed if we are to ensure widespread and consistently high competence and reflective 
practice in the expert witness role. Whilst Rix'® has contributed excellent and compre- 
hensive guides to the practice of psychiatric expert witness work, principally in England and 
Wales, it is necessary to turn to literature from the United States for leading analyses of the 
ethical problems of constructing forensic psychiatric reports and providing expert evidence.” 

In recent years, the range of clinical research of potential relevance to sentencing has 
grown. Developments in the fields of risk assessment and of neuroscience are particularly 
prominent.” The application of psychiatric evidence in sentencing decisions has also 
become more complicated as recent case law and sentencing guidelines have located 
medical disposal options more firmly within a framework in which determinations of 
culpability are primary.” 

As the range of relevant psychological research has grown, expert evidence from clinical 
and forensic psychology has had an increasingly important role, although its acceptance in the 
English criminal courts has been a more recent achievement and was initially contested. In 
Tumer (1975),”” the Court of Appeal ruled that expert psychological evidence in a case where 
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there was not a medically diagnosed mental disorder was inadmissible. It was held that the 
relevant matters concerning the state of mind ofthe accused could be determined by a jury 
without the need for expert opinion. 

Judicial scepticism continued. It was not until 1991 that the Court of Appeal, when 
dealing with the issue of disputed confessions in Silcott, Braithwaite, and Raghip (1991),” 
broadened the admissibility of psychological evidence to include personality features such as 
suggestibility. It was a further decade before the House of Lords accepted psychological 
evidence about the reliability of admissions made in police interviews as the main basis for 
quashing a conviction in Pendleton (2001).°* 

The range of issues on which expert psychological evidence may be relevant includes not 
only the reliability of admissions and witness testimony but also fitness to stand trial and issues 
of risk and treatment need in sentencing. In some cases, where there is relevant evidence of 
both mental disorder and an intellectual impairment, developmental disorder, or personality 
abnormality, separate psychiatric and psychological assessments may be needed. 


3.2 Short overview of the role of assessment in sentencing offenders 


3.2.1 Sentences and execution 


Sentencing is in the hands of judges (and magistrates), and forensic assessments will rarely be 
required by the judge. The defence is more likely to seek such reports than the prosecution. 
We start with a brief review of the available sanctions. 

The judges of England and Wales impose life (indeterminate) sentences more frequently 
than any other European country. On 30 September 2019, there were 9,269 (8,918 male; 
351 female) indeterminate sentenced prisoners.” There are many routes to a life sentence, 
including the mandatory life sentence for murder;”° the automatic life sentence for a second 
‘listed’ offence, created by s. 122 of the Legal Aid, Sentencing and Punishment of Offenders 
Act 2012;77 and a discretionary life sentence for serious offences, both under s. 225 of the 
Criminal Justice Act 2003” and under the common law.” As a result of many legal changes 
over the years, there are probably currently people in prison serving 11 different sorts of life 
sentence.” 

A semi-indeterminate sentence is the extended sentence, a sentence which is served in 
custody until some point, followed by an extended supervision period of up to five years for 
violent offenders and eight years for sexual offenders, with a minimum extension period of 
one year: introduced in 2012, and now governed by s. 279 of the Sentencing Act 2020. The 
release rules are particularly complex, having been frequently changed: anyone sentenced 
after 13 April 2015 will not be released automatically but instead is referred to the Parole 
Board at the 2/3rds stage and will only be released automatically at the end of the custodial 
period. 

Most prisoners subjected to life or extended sentences will have been deemed ‘dangerous’ 
by the sentencing judge. The assessment of “dangerousness’ does not require a professional 
expert to give evidence. The current version of the definition of dangerousness is that there is 
“a significant risk to members of the public of serious harm occasioned by the commission by him of further 
such [serious] offences’. Section 308 of the Sentencing Act 2020 provides that in making the 
assessment of dangerousness, the court (i.e. the sentence) 


a ‘must take into account all such information as is available to it about the nature and 
circumstances of the offence, 
b may take into account all such information as is available to it about the nature and 
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circumstances of any other offences of which the offender has been convicted by a court 
anywhere in the world, 

c may take into account any information which is before it about any pattern of behaviour 
of which any of the offences mentioned in paragraph (a) or (aa) forms part, and 

d may take into account any information about the offender which is before it’. 


As noted in a recent editorial in the British Journal of Psychiatry, there is a lack of good research 
data providing evidence on optimal practice in the provision of psychiatric evidence for 
sentencing.”' An examination of appellate cases suggests great inconsistencies in the use of 
experts. For example, Burinskas (2014),°* an important appellate case on the interpretation 
of the “dangerousness’ laws, involved eight quite separate cases. In only two of them had 
there been psychiatric evidence at the sentencing hearing. In Thompson (2018), a case 
involving four separate appeals: only one involved psychiatric evidence. In this time of 
‘austerity justice’, the Court of Appeal not infrequently discourages the use of experts at 
sentencing. For example, in Chall (2019),** the Court of Appeal considered six different cases 
to give guidance on the proper approach to be taken by a sentencing judge when assessing, 
for the purposes of a relevant sentencing guideline, whether a victim of crime had suffered 
severe psychological harm. The Court of Appeal made it clear that they discouraged the use 
of experts at sentencing. The assessment of whether the level of psychological harm can 
properly be regarded as severe is for the judge: 


The judicial assessment may in some cases be assisted by expert evidence from a 
psychologist or psychiatrist. However, we reject the submission that it is always essential 
for the sentencer to consider expert evidence before deciding whether a victim has 
suffered severe psychological harm. On the contrary, the judge may make such an 
assessment, and will usually be able to make such an assessment, without needing to 
obtain expert evidence. 


Thus, a judge may make a finding of ‘severe psychological harm’ simply on the basis of the 
contents of what the victim reports in a Victim’s Personal Statement (VPS). 

A Community Order can be imposed for offences that are serious but not so serious as to 
warrant custody. It is made up of one or more ‘requirements’: 


e Unpaid work 

e Rehabilitation activity 

e Programme 

e Prohibited activity 

* Curfew 

e Exclusion 

e Residence 

e Foreign travel prohibition 

e Mental health treatment 

e Drug rehabilitation 

e Period review of drug rehabilitation 
e Alcohol treatment 

e Alcohol abstinence and monitoring 
e Attendance centre 

e Electronic monitoring 
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None of these formally require an expert’s report but it would be unheard of to impose, for 
example, a mental health treatment requirement without clinical reports. Under this re- 
quirement, the ‘offender must submit, during a period or periods specified in the order, to 
treatment by or under the direction of a registered medical practitioner or a registered 
psychologist’.”° Similarly, with an alcohol treatment requirement, the court must be satisfied 
that arrangements have been or can be made for the treatment intended to be specified in the 
order (including arrangements for the reception of the offender where he is to be required to 
submit to treatment as a resident).*° 

In addition, a sentencing court has a number of possible mental health ‘disposals’. These 
would not be issued without psychiatric evidence. The most serious is a s. 41 restriction order 
(all the sections here refer to the Mental Health Act 1983, as amended). This is added to a 
hospital order, if it is considered necessary for the protection of the public from serious harm. 
The restriction is without limit of time. A s. 37 hospital order lasts initially for six months but 
can be renewed for a further six months and then for a year at a time. A hospital order can be 
discharged by the responsible clinician (RC) or the hospital at any time, but a patient subject 
to a restriction order can only be released by the Secretary of State (Minister of Justice) or by 
order of the First Tier Tribunal (Mental Health) in England and the Mental Health Review 
Tribunal in Wales. Another option in the Crown Court is to make a hospital and limitation 
direction under s. 45 A of the Mental Health Act 1983, which combines a hospital order 
(with restriction) and a sentence of imprisonment, and is often known as a hybrid order. This 
can be done when the Court considers imprisonment to be the appropriate sentence rather 
than a hospital order for a mentally disordered offender whose condition warrants hospital 
treatment, and the court directs that instead of being held in prison they are detained in a 
hospital. In these cases, release will be a matter for the Parole Board and it cannot be ordered 
by the First Tier Tribunal (Mental Health). Some sentencers may view this as a safeguard for 
public protection. There is also the possibility of a Guardianship Order (where the local 
authority or other person receives offender into guardianship), which is rarely used; and a 
Community Order, with the requirement of psychiatric treatment, which is more commonly 
used: for example, see Steward (2008),”’ a sad case to read. The long delay in bringing the case 
to court was caused by a detailed investigation as to her fitness to plead, which was eventually 
confirmed by a consultant forensic psychiatrist at Rampton Hospital. We will return in the 
following sections to decisions that may be made long before sentencing, but which also can 
be drawn out over a long period. 

Recent case law has clarified how sentencing courts should consider the sentencing 
options of imprisonment, the hospital and limitation direction, and the hospital order. The 
judgments in Vowles (2015)°* and Edwards and others (2018)°? challenged the prevailing 
assumption amongst forensic psychiatrists that a hospital order was an alternative to im- 
prisonment that depended on the person’s mental disorder and need for treatment at the 
point of sentencing, without regard to whether or not the mental disorder affected 
criminal responsibility. The Vowles judgment emphasised that the sentencing court should 
consider culpability and the option of a prison sentence with a hospital and limitation 
direction before making a hospital order. The later judgment in Edwards and others clarified 
that the Vowles judgment did not provide a ‘default’ setting of imprisonment. The sen- 
tencing judge should first consider whether a hospital order may be appropriate, but before 
making such an order, the court must consider all the powers at its disposal including a s. 
45 A order. A s. 45 A order should be considered first because it includes a penal element 
and the court must have ‘sound reasons’ for departing from the usual course of imposing a 
sentence with a penal element. At para 14, it was stated: 
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... rehabilitation of offenders is but one of the purposes of sentencing. The punishment 
of offenders and the protection of the public are also at the heart of the sentencing 
process. In assessing the seriousness of the offence, s. 143 (1) of the Criminal Justice Act" 
provides that the court must consider the offender’s culpability in committing the 
offence and any harm caused, intended or foreseeable. Hence the structure adopted by 
the Sentencing Council in the production of its definitive guidelines and the two pillars 
of sentencing: culpability and harm. Assessing the culpability of an offender who has 
committed a serious offence but suffers from mental health problems may present a judge 
with a difficult task but to comply with s.142 and the judgment in Vowles, he or she must 
attempt it. 


The Vowles and Edwards judgments have been the subject of critical commentary*' and have 
raised concerns that they could result in more prison sentences and fewer hospital orders for 
offenders with mental disorder. In 2019, the Sentencing Council issued a draft guideline for 
sentencing offenders with mental health disorders that reflected the approach of first assessing 
the degree of culpability of the offender with mental disorder and then including that as- 
sessment amongst the matters to be weighed up in determining the sentence.*” This was then 
adopted in the definitive Guideline on Sentencing Offenders with mental disorders, developmental 
disorders, or neurological impairments, which became effective from 1 October 2020." 

To return to pre-sentence issues: a person who is ‘unfit to plead’ may simply not be 
prosecuted and be diverted from the criminal justice process. Where the prosecution does 
decide to initiate proceedings, a defendant must be ‘of sufficient intellect to comprehend the 
course of the proceedings in the trial so as to make a proper defence, to challenge a juror to 
whom he might wish to object and comprehend the details of the evidence’ (Alderson B in 
Pritchard (1836),** where D was deaf and dumb). The test is hardly up to date: defendants 
rarely get the chance to challenge jurors in England since the abolition of peremptory 
challenges in 1988, but the principle is that the defendant must be able to plead, and to 
instruct his lawyers. He need not necessarily be capable of acting in his own best interests. In 
practice, where there is evidence that he or she is unfit to plead, the court first hears evidence 
on this issue. If he is fit to plead, then the trial proceeds. If he is not fit to plead, another court 
then decides if he ‘did the act or made the omission charged against him as the offence’ 
(Criminal Procedure (Insanity and Unfitness to Plead) Act 1991, as amended).*” This is 
unsatisfactory: a defendant is unfit to plead, but a jury goes on to decide if he did the act 
charged. There are a number of appellate decisions on this issue, which reveal sad histories.*° 
In John M (2003),*” the appellant (who had been found fit to plead) argued that the trial judge 
had misdirected the jury by setting the test too low. The Court of Appeal, however, en- 
dorsed as ‘admirable’ (para 31) the detailed directions the trial judge had given, explaining in 
specific terms what each of the relevant criteria meant. These provide a useful guide for 
clinical report writers. The standing body that oversees law reform, the Law Commission, has 
recommended reforms that have not been implemented.*® 

A person who is fit to plead, may yet be ‘not guilty by reason of insanity’. As noted earlier, 
rules applying to the insanity verdict are deeply outdated, deriving from the celebrated case of 
M’ Naghten (1843) who, in attempting to shoot the Home Secretary, had killed his secretary. 
After M’Naghten’s acquittal by a jury, the judges of the House of Lords were asked to 
formulate rules for the guidance of juries. Despite some reluctance about answering hy- 
pothetical questions on which they had not heard argument, Tindal CJ did report that: 


... Jurors ought to be told in all cases that every man is to be presumed to be sane, and to 
possess a sufficient degree of reason to be responsible for his crimes, until the contrary is 
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proved to their satisfaction; and that to establish a defence on the ground of insanity, it 
must be clearly proved that, at the time of the committing of the act, the party accused 
was labouring under such a defect of reason, from disease of the mind, as not to know 
the nature and quality of the act he was doing; or, if he did know it, that he did not 
know he was doing what was wrong. 


This definition is remarkably narrow. For example, someone with delusional beliefs that his 
actions were right is only legally insane if he did not know that what he did is legally wrong. There 
are many other difficulties, but despite the excellent discussion paper by the Law Commission 
(2013), their proposals for reform have not been enacted since their review was completed." 
The hospital facilities to which offenders detained under the Mental Health Act 1983 are 
sent have a range of security. Three high-secure hospitals (Broadmoor, Rampton, and 
Ashworth Hospitals) together provide about 800 places, with Broadmoor and Ashworth only 
taking male patients. There are about 3,000 medium-secure hospital beds in units provided 
both by the NHS and private sector, and a more extensive range of low secure and re- 
habilitation in-patient units. Many offenders with mental disorder who do not require secure 
in-patient care will receive assessment and support from community forensic psychiatry 
teams (which are not uniformly available) or general community mental health teams. 


3.2.2 Decisions within sentencing and execution 


The execution of a sentence in England, depends on the sentence involved. 


i A person who has been sentenced to prison will go there immediately (unless they were 
made subject to a hospital and limitation direction), even if they are going to appeal. The 
prison authorities make many decisions in relation to the allocation and categorisation of 
prisoners. These are significant administrative decisions for the prisoner as they will affect 
his or her progress through the system. Forensic psychologists are also closely involved in 
assessing prisoners, particularly with structured risk assessment instruments, and imple- 
menting offender treatment programmes. Their role in evaluating risk and progress of 
people in prisons has grown enormously in the last 30 years. Psychiatrists who work in 
prisons are more rarely involved in providing risk assessment reports: the resources of 
mental health in-reach teams in the Prison Service are limited in relation to the substantial 
scale of psychiatric morbidity amongst prisoners, and the clinical staff therefore tend to 
focus on the psychiatric assessment and care of prisoners with severe mental illness or 
presenting with other urgent mental health problems and vulnerabilities.”” 

A person sentenced to a life or extended sentence will be released only on the direction 
ofthe Parole Board, but the Parole Board is deeply dependant on the reports submitted to 
them (see later). These may include reports by psychologists and others involved in 
assessing the prisoners ‘risks’ and ‘needs’. However, psychiatric reports for the Parole Board 
on prisoners with mental disorder may be less readily available and comprehensive than 
would normally be the case for offenders in the secure hospital system. 

ii A person sentenced to a community order with a mental health treatment requirement 
will be primarily supervised by an offender manager within the National Probation 
Service. As noted earlier, the mental health treatment is provided under the direction of 
a doctor or psychologist. The court making the order will need sufficient information to 
be satisfied that the offender’s mental condition is susceptible to treatment but is not such 
as to warrant a hospital or guardianship order under the Mental Health Act 1983. During 
the currency of the treatment requirement, there should be liaison between the 
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supervisor and the clinician. The valuable potential of this framework for managing 
offenders with mental health needs in the community may have been under-utilised, and 
one reason for this is the discomfort of some clinicians about participating in breach 
reporting and enforcement measures against their patients.°! Long et al. (2018) have 
described a successful partnership initiative involving the probation service, training for 
the judiciary, and a mental health service provider with intervention programmes 
delivered by psychology graduates.”” The scheme resulted in a significant increase in 
mental health treatment requirements. The authors reported that the initiative not only 
led to effective treatment and measurable clinical benefit to the offenders on community 
orders, but was also associated with a decrease in the number of requests for psychiatric 
reports ‘that are time consuming and do not lead to rapid treatment’.”” 

iii A person detained as an inpatient within the mental health system following sentence is 
likely to be either under a hospital order®* with or without an additional restriction order”, 
or under a hospital and limitation direction.” Sentenced prisoners who need hospital 
treatment later during sentence can be transferred from prison to hospital and detained with 
restrictions on their discharge.” Release decisions for those given prison sentences and 
hospital orders are different. The release of sentenced prisoners (who include those on 
whom the court has made a hospital and limitation direction) is a matter for the Parole 
Board. The release of patients detained under hospital orders is not. Patients under hospital 
orders without a restriction order may be given leave and discharged at any time by the 
responsible clinician, but patients with restriction orders are in a different position. As 
previously noted, the effect of the restriction order is that their detention is without limit of 
time, and discharge from hospital can only be directed by the Minister of Justice or by an 
independent tribunal — the First Tier Tribunal (Mental Health) — chaired by a senior judge. 
As restricted patients make progress in hospital, decisions about whether they can be 
granted leave or be transferred to another hospital also require permission by the Ministry 
of Justice. When those on restriction orders are discharged from hospital, they will usually 
be subject to conditions for an extended period and be liable to recall. Regular reports on 
restricted patients also have to be submitted to the Ministry of Justice. The effect of these 
arrangements is that the reports and assessments made by clinicians need to reflect detailed 
and extensive clinical risk assessment, often in exhaustive detail, and when clinicians wish 
to make recommendations for leave, transfer, or discharge, their reports need to be 
comprehensive, reasoned, and persuasive. 


3.2.3 Concepts to be assessed 


We have thus seen that there are a number of concepts that may be applied to an offender in 
sentencing. With regard to the concept of risk, as described earlier, the Criminal Justice Act 
2003 set out a definition of the category of ‘dangerous offenders’ for whom life or extended 
sentences are appropriate (rules which have been much amended and are now to be found in 
the Sentencing Act 2020). The law applies to those convicted of specified violent, sexual, or 
terrorist offences where the court has assessed in the individual case that, ‘there is a significant 
risk to members of the public of serious harm occasioned by the commission by him of further such 
offences’. The term ‘serious harm’ ‘... means death or serious personal injury, whether physical or 
psychological’ (see s. 306(2) of the Sentencing Act 2020). Although these assessments will 
normally be made by the judge without expert evidence from forensic psychologists and 
psychiatrists being sought, it is likely that any reports that are already available in the case will 
form part of the information taken into account by the sentencer. For example, as noted 
earlier (footnote 29), one of the criteria relevant to a life sentence is whether it appears from a 
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defendant’s history ‘that he is a person of unstable character likely to commit such offences in the 
future’. If a psychiatric report had been prepared for the purpose of assessing the offender’s 
suitability for a medical disposal, it is possible that the content of the report could be used as 
evidence in relation to the Hodgson criterion. Clinical experts (and those who consent to be 
assessed by them) should be aware that reports prepared for one purpose can be used for 
others. Clinicians also need to be vigilant about the limitations of risk assessment instru- 
ments”? and the limitations of their expertise in relation to issues such as terrorism risk.” 

The criteria for unfitness to plead would rarely be relevant in sentencing. As noted earlier, in 
cases where the issue has been raised (which happens relatively rarely), this will have been before 
the sentencing stage. If the question arises of whether the accused is ‘under disability’ in relation 
to trial, the court can postpone determination of the issue at an early stage if this is in the accused’s 
interests. This can enable a period of psychiatric treatment in the hope that the accused can be 
remitted for trial later when fit. However, as described earlier, when a court does determine that 
the individual is ‘under disability’, the case then proceeds directly to a trial of the facts by a jury 
who will determine whether the accused committed the act charged against him.®” 

The insanity defence and its criteria as formulated in the M’Naghten Rules have been 
discussed in sections 3.1.2 and 3.2.1, and will be familiar in some other jurisdictions. 
However, the statutory criteria for a diminished responsibility defence (which applies only in 
murder charges) merit further discussion here because they pose particular difficulties for the 
application of psychiatric and psychological evidence. The criteria exemplify how a legal test 
to which clinical evidence has to be applied can include some concepts that are within the 
scope of clinical expertise and other concepts that are not. 

As previously noted, a person charged with murder may plead guilty to a lesser charge of 
manslaughter on the basis of mental abnormality that diminished their responsibility. The 
Coroners and Justice Act 2009, s. 52 specifies: 


1 ‘A person (‘D’) who kills or is a party to the killing of another is not to be convicted of 
murder if D was suffering from an abnormality of mental functioning which— 


a arose from a recognised medical condition, 

b substantially impaired D’s ability to do one or more of the things mentioned in 
subsection (1 A), and 

c provides an explanation for D’s acts and omissions in doing or being a party to the 
killing. 


1A Those things are — 


a to understand the nature of D’s conduct; 
b to form a rational judgment; 
c to exercise self-control. 


1B For the purposes of subsection (1)(c), an abnormality of mental functioning provides an 
explanation for D’s conduct if it causes, or is a significant contributory factor in causing, 
D to carry out that conduct’. 


The boundaries of the statutory term ‘abnormality of mental functioning’ will not be im- 
mediately clear to an assessing psychiatrist, but with regard to subsection (1)(a), he/she would 
have expertise in assessing whether there is a ‘recognised medical condition’ (although with 
the proviso that establishing diagnoses at a past point in time may not be straightforward, and 
co-morbid conditions are common). Criterion (1)(b) should also be within the psychiatrist’s 


44 Adrian Grounds and Nicola Padfield 


expertise, although here two kinds of difficulty can be recognised: first, the practical task of 
establishing detailed and valid evidence about these abilities, when dependent in large part on 
the defendant’s self-description; and secondly, the uncertainty about what ‘substantially’ 
means, and whether or not this is a matter for psychiatric opinion.°! Criterion (1)(c) is the 
main problem in relation to psychiatric expertise, and it is perhaps not surprising that a study 
by Mackay and Mitchell (2017) reported that nearly half the psychiatric reports on dimin- 
ished responsibility they examined did not refer to the ‘explanation’ requirement, and over 
half were silent on the question of the ‘causation’ requirement.°” One difficulty here is in the 
nature of psychiatric explanations. Most psychiatric explanations of abnormal or criminal 
behaviour are what Walker (1985) termed ‘possibility explanations’, that is accounts of how it 
was psychologically possible that D acted as he/she did.“ It is in the nature of these ex- 
planations that plausible alternative accounts are possible. In addition, explanations of be- 
haviour in psychiatry can involve the weighing up of multiple factors with considerable scope 
for weighing them differently. 

When a diminished responsibility verdict is reached, a medical disposal will not necessarily 
follow. The Sentencing Council (2018) guideline°* for offences of manslaughter makes clear 
that with regard to the first step of assessing the offender’s level of culpability, the court 
should determine, in the light of the diminished responsibility finding, what level of re- 
sponsibility the offender retained. For a custodial sentence, the starting point and range will 
depend on whether the level of responsibility retained is high, medium, or low. After as- 
sessing culpability, the court will consider dangerousness and then — if there is medical 
evidence that the offender is currently suffering from mental disorder and treatment is 
available — a hospital order can be considered. However, a hospital order will be imposed 
only after considering all sentencing options and recognising the importance of a penal 
element that reflects the offender’s level of responsibility. Thus, an expert’s clinical assessment 
of the psychological impairments relevant to the diminished responsibility test may set the 
parameters for the court’s assessment of retained ‘culpability’ responsibility. 

The criteria for making a hospital order (or hospital and restriction direction) are set out at 
ss. 37 and 45 A of the Mental Health Act 1983. The requirements relating to mental disorder 
are similar to those that apply for detention for treatment under a civil order and are broadly 
framed. The court must be satisfied on evidence from two registered medical practitioners 
that the offender is suffering from ‘... mental disorder ... of a nature or degree which makes 
it appropriate for him to be detained in a hospital for medical treatment’, and that, ‘ 
appropriate medical treatment is available for him’. The term, ‘mental disorder’ ‘... means any 
disorder or disability of mind’ (s. 1(1)), but there are exclusions: dependence on alcohol or 
drugs (alone) is not considered to be a mental disorder (s. 1(3)). Nor is learning disability unless 
the disability ‘... is associated with abnormally aggressive or seriously irresponsible conduct in 
the individual’s case’. The ‘nature’ of the mental disorder refers essentially to its history over 
time, including response to treatment; and the ‘degree’ of the disorder refers to how it is 
currently manifesting. 

The addition by a Crown Court of an order imposing restrictions on discharge (s. 41) is 
possible if, ‘..., it appears to the court, having regard to the nature of the offence, the 
antecedents of the offender, and the risk of his committing further offences if set at large, that 
it is necessary for the protection of the public from serious harm so to do ...’ (s. 41(1)). 

It is a requirement that one of the two doctors recommending the hospital order has given 
oral evidence to the court, and this oral evidence should specifically address the question of 
the offender’s risk of serious harm in the future. However, the court is not obliged to 
accept the medical opinion and a judge has discretion to impose a restriction order even if the 
medical view is that it is not necessary.°° The criteria for discharge of a restricted patient from 
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hospital by a First Tier Tribunal (Mental Health) reflect the criteria for detention, although 
not exactly. The tribunal must order a discharge if it is not satisfied that one (or more) of the 
following criteria are met: (i) that the patient is suffering from mental disorder of a nature or 
degree which makes it appropriate for them to be detained in hospital for medical treatment; 
or (ii) that is it necessary for the health or safety of the patient or the protection of others that 
they should receive that treatment; or (iii) that appropriate medical treatment is available. 


3.2.4 Forensic assessment and procedure 


The National Health Service (NHS) in England has responsibilities for commissioning and 
providing liaison and diversion (L&D) schemes for people with psychosocial vulnerabilities, 
including mental illness and learning disability, who come into contact with the police and 
criminal justice system. The purpose of these schemes is to enable early identification, as- 
sessment, and intervention, including referral for specialist care. L&D schemes should re- 
spond to concerns raised by the police and criminal justice system, and provide clinical advice 
when needed to inform decisions about charging and sentencing 

The schemes have developed slowly but there are plans for NHS England to commission 
L&D services that are accessible to the whole population.®’ A service specification for these 
schemes was published in 2019.°° This states that the L&D services should be available every 
day in police custody suites, and also comprehensively cover Magistrates Courts, Youth 
Courts, and specified Crown Courts. One of the service objectives is, ‘to provide high 
quality information to key decision makers in youth and criminal justice agencies, including 
the police, courts, Crown Prosecution Service (CPS), probation and Youth Offending 
Teams (YOTs) and youth offending services’.°” The services should provide written reports 
to courts that include information on an individual’s vulnerabilities (including how those 
vulnerabilities impact on criminal behaviour) and ability to participate in criminal pro- 
ceedings. Reports should contain information relevant to case management, remand, and 
sentencing.” The service specification includes a court report template.” 

A useful summary of good practice guidance for commissioning and providing psychiatric 
reports for sentencing was published by the Ministry of Justice in 2010.’* The authors of the 
guidance conducted a prior research study that identified widespread and substantial barriers to 
the effective commissioning of reports.’ These problems included: finding psychiatrists willing 
to undertake the work; failures to identify the need for reports in some cases; court staff being 
unfamiliar with the commissioning process; delays in securing funding; lack of detail in letters of 
instruction; psychiatrists lacking requisite information and knowledge; delays; and failures of 
liaison and administration. The purpose of the subsequent good practice guidance was to 
encourage more effective and timely provision of good quality reports. 

In theory, the framework of liaison and diversion services should facilitate more extensive 
provision of relevant clinical information to the criminal courts, and more access to support 
and treatment for many offenders with mental disorder. However, it is too early to evaluate 
the extent to which these services — when established for the whole population — will 
adequately ensure provision of the specialist reports and evidence that sentencing courts 
require, and in the timely and efficient way outlined in the good practice guidance.’* 
Although the sample of interviewees in the research study by McLeod et al. (2010) was 
relatively small, the fundamental difficulties they reported in the provision of psychiatric 
reports were extensive and probably long-standing. There should be caution in assuming 
they will be easily resolved. 

Psychiatric and psychological reports for criminal proceedings may be requested directly 
by the Crown Prosecution Service (CPS), by defence lawyers, and by the courts. The CPS 
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may need information concerning a suspect’s mental health in relation to the twofold test for 
prosecution, namely, whether it is in the public interest and whether there is sufficient 
evidence for a realistic prospect of conviction.’® 

A defendant’s solicitor may also commission a report for sentencing. (However, not all 
defendants will have legal representation.) The funding of legal representation for defendants 
with very limited financial resources is usually through Legal Aid. The Legal Aid scheme 
provides a very limited set fee per case, and solicitors need to make applications for additional 
funding for unusually complex cases (which may include defendants with mental disorder) 
and in order to obtain prior authority to instruct experts.” In considering whether to fund 
such reports, the Legal Aid Agency is required to consider fee rates that are specified in 
regulations. ”® If funding is unavailable, a forensic report is unlikely to be available. 

A court may be alerted to the need for a psychiatric report by a Probation Service pre- 
sentence report. The detailed procedural requirements to be followed when a court requires 
a medical report for sentencing are set out in the Rule 28(8) of the Criminal Procedure Rules 
2020.’ The court may request a medical examination of the defendant not only when 
considering a disposal under the Mental Health Act 1983, but also when considering a 
custodial sentence for a defendant who is, or appears to be, mentally disordered.°° The court 
must identify each issue on which expert medical opinion is needed, set a timetable for 
provision of the report, and may issue directions about how it is to be obtained. The re- 
quirements and obligations that apply to expert opinion evidence are set out in Part 19 of the 
Criminal Procedure Rules and Practice Directions and will be discussed in section 3.3.1. 

It is difficult to generalise about the impact of forensic evaluations and empirical research 
evidence is limited. The influence of reports prepared for sentencing is variable, and ju- 
dicial decision makers will be more impressed by some reports and some report writers 
than others. With regard to the use of reports, it is common — particularly in more minor 
cases and those that do not go to trial — for a single written report to be taken into account 
in sentencing, particularly for mitigation, without oral evidence being given. In more 
serious cases and where there is contested expert evidence, the witnesses may be called and 
cross-examined. 


3.3 Safeguards for the quality of forensic assessment 


3.3.1 Requirements in law and policy 


Legal requirements that apply when a party wishes to introduce expert opinion evidence in 
the criminal courts of England and Wales, including psychiatric and psychological evidence, 
are formulated in procedural rules that are periodically updated. The Criminal Procedure 
Rules (CrimPR) were revised in 2015, with amendments made twice a year, and now (2022) 
have been re-issued as the Criminal Procedure Rules 2020 (and already amended). Part 19 of 
these Rules covers expert evidence. These do not prescribe the particular assessment methods 
and instruments to be used by experts, but they are highly prescriptive and detailed in de- 
fining the expert’s duty to the court (further discussed later), and in specifying what a report 
must contain and what must be disclosed. Rule 19(4) specifies that an expert’s report must, 


a ‘give details of the expert’s qualifications, relevant experience, and accreditation; 

b give details of any literature or other information which the expert has relied on in 
making the report; 

c contain a statement setting out the substance of all facts given to the expert which are 
material to the opinions expressed in the report, or upon which those opinions are based; 
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make clear which of the facts stated in the report are within the expert’s own knowledge; 
where the expert has based an opinion or inference on a representation of fact or opinion 
made by another person for the purposes of criminal proceedings (for example, as to the 
outcome of an examination, measurement, test or experiment)— 


i identify the person who made that representation to the expert, 
ii give the qualifications, relevant experience, and any accreditation of that person, and 
iii certify that that person had personal knowledge of the matters stated in that 
representation; 


where there is a range of opinion on the matters dealt with in the report— 


i summarise the range of opinion, and 
ii give reasons for the expert’s own opinion; 


if the expert is not able to give an opinion without qualification, state the qualification; 
include such information as the court may need to decide whether the expert’s opinion 
is sufficiently reliable to be admissible as evidence; 

contain a summary of the conclusions reached; 

contain a statement that the expert understands an expert’s duty to the court, and has 
complied and will continue to comply with that duty; and 

contain the same declaration of truth as a witness statement’. 


The precise wording of the statement required under (j) and (k) concerning the duty to the 
court and declaration of truth is not mandatory, but it needs to be extensive. The Criminal 
Practice Directions at 19B.1 state that it should be in the following terms (or in terms 


substantially similar): 


81 


I (name) DECLARE THAT: 


1 I understand that my duty is to help the court to achieve the overriding objective by 


giving independent assistance by way of objective, unbiased opinion on matters within 
my expertise, both in preparing reports and giving oral evidence. I understand that this 
duty overrides any obligation to the party by whom I am engaged or the person who has 
paid or is liable to pay me. I confirm that I have complied with and will continue to 
comply with that duty. 

I confirm that I have not entered into any arrangement where the amount or payment of 
my fees is in any way dependent on the outcome of the case. 

I know of no conflict of interest of any kind, other than any which I have disclosed in 
my report. 

I do not consider that any interest which I have disclosed affects my suitability as an 
expert witness on any issues on which I have given evidence. 

I will advise the party by whom I am instructed if, between the date of my report and the 
trial, there is any change in circumstances which affect my answers to points 3 and 4 above. 
I have shown the sources of all information I have used. 

I have exercised reasonable care and skill in order to be accurate and complete in 
preparing this report. 

I have endeavoured to include in my report those matters, of which I have knowledge or 
of which I have been made aware, that might adversely affect the validity of my opinion. 
I have clearly stated any qualifications to my opinion. 
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9 Ihave not, without forming an independent view, included or excluded anything which 
has been suggested to me by others including my instructing lawyers. 
10 I will notify those instructing me immediately and confirm in writing if for any reason 
my existing report requires any correction or qualification. 
11 I understand that: 


a my report will form the evidence to be given under oath or affirmation; 
the court may at any stage direct a discussion to take place between experts; 

c the court may direct that, following a discussion between the experts, a statement 
should be prepared showing those issues which are agreed and those issues which are 
not agreed, together with the reasons; 

d I may be required to attend court to be cross-examined on my report by a cross- 
examiner assisted by an expert. 

e Iam likely to be the subject of public adverse criticism by the judge if the Court 
concludes that I have not taken reasonable care in trying to meet the standards set 
out above. 


12 I have read Part 19 of the Criminal Procedure Rules and I have complied with its 
requirements. 

13 I confirm that I have acted in accordance with the code of practice or conduct for 
experts of my discipline, namely [identify the code] 

14 [For Experts instructed by the Prosecution only] I confirm that I have read guidance 
contained in a booklet known as Disclosure: Experts’ Evidence and Unused Material which 
details my role and documents my responsibilities, in relation to revelation as an expert 
witness. I have followed the guidance and recognise the continuing nature of my 
responsibilities of disclosure. In accordance with my duties of disclosure, as documented 
in the guidance booklet, I confirm that: 


a Ihave complied with my duties to record, retain and reveal material in accordance 
with the Criminal Procedure and Investigations Act 1996, as amended; 

b I have compiled an Index of all material. I will ensure that the Index is updated in 
the event I am provided with or generate additional material; 

c inthe event my opinion changes on any material issue, I will inform the investigating 
officer, as soon as reasonably practicable and give reasons. 


I confirm that the contents of this report are true to the best of my knowledge and belief and that 
I make this report knowing that, if it is tendered in evidence, I would be liable to prosecution if I 
have wilfully stated anything which I know to be false or that I do not believe to be true. 

Although the methods of clinical assessment are not prescribed by the Criminal Procedure 
Rules or Practice Directions, the records of any clinical examination, test, or investigation 
carried out in the course of preparing a report and expert opinion have to be disclosed if 
another party requires to see them (Rule 19(3)(d)). 


Within the United Kingdom, the Scottish legal system has a unique and impressive legal 
and policy framework for risk assessment in sentencing that is not replicated in England and 
Wales (or Northern Ireland). In 2005, Scotland’s Risk Management Authority was estab- 
lished as an independent public body under the Criminal Justice (Scotland) Act 2003. It has 
statutory duties to set standards and publish guidelines for the assessment and management of 
risk; and is responsible for the accreditation of practitioners who are authorised to prepare a 
detailed ‘risk assessment report’ that has to considered by a High Court Judge before an 
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Order for Lifelong Restriction can be imposed on a convicted offender assessed to be a 
danger to the public.** These arrangements in Scotland are notable for integrating adherence 
to research evidence, stringent and consistent assessment standards, and sentencing procedure 
requirements. Guidelines for Assessors preparing risk assessment reports emphasise a 
formulation-based approach, based on a review of a comprehensive range of information and 
evidence. Assessors are expected to select empirically supported risk instruments and other 
relevant assessment tools that are appropriate to the individual case.*° 


3.3.2 Disciplinary and ethical requirements 


Professional requirements and ethical guidance for psychiatrists and psychologists who carry 
out expert assessments for the courts are set by a range of regulatory bodies and professional 
organisations. 

The regulating body for practitioner psychologists in the United Kingdom is the Health 
and Care Professions Council (HCPC). The HCPC sets standards for registration of 
Chartered Psychologists, and maintains a publicly available register.”* The specialties of 
practitioner psychologists include the ‘protected titles’ of Clinical Psychologist and Forensic 
Psychologist. 

The British Psychological Society (BPS), the representative body for UK psychologists, has a 
Code of Ethics and Conduct that sets the professional standards that BPS members are expected 
to uphold, based on four ethical principles of respect, competence, responsibility, and in- 
tegrity.” In addition, it publishes detailed practical and ethical guidelines for psychologists 
acting as expert witnesses.*° Areas covered in the guidelines include the duty to the court, legal 
instructions, confidentiality, court testimony, and conflicts of interest. In addition, the BPS has 
a Directory of Expert Witnesses that Chartered Psychologists can join,’ and an Expert Witness 
Advisory Group is available to advise psychologists acting as expert witnesses.** 

Practising doctors are registered with the General Medical Council (GMC), and those who 
have completed specialist training (for example, in forensic psychiatry) will be on the relevant 
specialist register held by the GMC. The GMC also grants the practitioner’s current ‘licence to 
practice’, which is dependent on periodic revalidation.” Courts may have regard to whether an 
expert witness is on a specialist register when considering their area of expertise. 

The GMC also issues ethical guidance to which adherence is expected. The guidance for 
witnesses in legal proceedings includes requirements of honesty, recognising and working 
within the limits of one’s competence, keeping up to date with relevant law and regulations, 
and the overriding duty to the court.”” The application of these principles when acting as an 
expert witness is set out in detail and particularly emphasises the importance of giving ob- 
jective, unbiased opinion, and not going outside one’s area of expertise. 

Professional associations also issue guidance. A recent publication by the Academy of 
Medical Royal Colleges provides a useful set of guidelines and recommendations that are 
consistent with those from professional regulatory bodies, other professional organisations, and 
the Criminal Procedure and Civil Procedure Rules.’' The guidance provides additional ma- 
terial on the responsibilities experts have as clinicians to maintain continuing professional de- 
velopment, to undertake specific training for being an expert witness, and to have professional 
indemnity insurance. For those acting as psychiatric expert witnesses, the Royal College of 
Psychiatrists has published detailed guidance encompassing a range of courts and jurisdictions, 
and including discussion with reference to case law.’” The report considers areas of ethical 
difficulty that are particularly likely to arise in the psychiatry such limitations of confidentiality, 
and the possibility that the expert’s testimony may have negative consequences for the person 
assessed. The Royal College of Psychiatrists’ guidance acknowledges that it is difficult in the 
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context of UK forensic psychiatry to maintain the strict separation between the treating 
psychiatrist role and the court expert role, a separation that is an accepted principle in other 
countries (such as the USA). In the United Kingdom, it is not uncommon for psychiatrists to 
provide expert reports on their patients, notwithstanding the fundamental tension that can arise 
between the clinical duty of making the care of the patient one’s first concern, and the expert’s 
duty to the court that may entail giving objective evidence that could have harmful con- 
sequences for the individual they assess, thus breaching the principle of non-maleficence. 

One area of assessment in which this dilemma can arise, and the possibility of a harmful 
outcome is particularly acute, is that of risk. As noted earlier, medical reports addressing the 
question of risk of serious harm may be needed by sentencers. As medical practitioners, 
psychiatrists may consider this ethically difficult, and not clearly within their area of expertise, 
which is the assessment of mental disorder. It may therefore be particularly important to 
separate the treatment role and the expert witness role in some sentencing cases. 

There is no single system of accredited training or qualification specifically for expert 
witness skills amongst psychologists and psychiatrists. There are membership-based organi- 
sations of expert witnesses” and independent sources of training.’* Access to high-quality 
training and continuing professional development is therefore available for expert witnesses 
who seek it, but not every expert witness will do so. It is unsatisfactory that there is no single, 
independent, and regulated register of expert witnesses on which the public can rely. The 
quality of expert evidence provided to courts is not uniform and can vary from the exemplary 
to seriously deficient. Whilst the legal requirements and the recommended professional 
standards for expert evidence are stringent, they are not an effective barrier in every case to 
poor evidence being admitted, and they are a porous safeguard in practice. 


3.3.3 Requirements for the evaluator 


From the perspective of the courts, it is important to establish that the evaluator is able to 
provide expert evidence that is reliable and of good quality. The Law Commission re- 
cognised a decade ago that there were insufficient safeguards against unreliable expert evi- 
dence coming before the courts: 


The current judicial approach to the admissibility of expert evidence in England and 
Wales is one of laissez-faire. 


Too much expert opinion evidence is admitted without adequate scrutiny because no 

clear test is being applied to determine whether the evidence is sufficiently reliable to be 
95 

admitted. 


The Law Commission’s subsequent report on expert evidence in criminal proceedings 
proposed a new admissibility test for expert evidence and recommended that it should not be 
admitted unless it was judged to be sufficiently reliable.” The Government declined to act 
on the Law Commission’s proposals at that time but the Criminal Procedure Rules and 
Criminal Practice Directions were updated so that they incorporated some of the Law 
Commission’s recommendations. In particular, as described earlier, Rule 19(4) lists the 
matters a report must cover. In addition, the Practice Directions list factors a court may 
consider in assessing the reliability of expert opinion. 

Rule 19(2)(3) of the Criminal Procedure Rules makes clear that the expert’s duty to the 
court includes important obligations to highlight circumstances that could render his/her 
evidence unreliable. When giving evidence, the expert must draw the court’s attention to 
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any question to which the answer would be outside his/her area of expertise. The expert 
must inform all parties and the court if his/her opinion changes from that given in a statement 
or report. The expert must also disclose anything that he/she recognises might undermine 
the reliability of the opinion or detract from their credibility or impartiality. 

The Criminal Practice Directions?” (at 19 A.4) encourage courts ‘actively to enquire’ into 
factors that may affect the reliability of an expert’s opinion. The factors listed at 19 A.5-19 
A.7 merit quoting in full as experts need to be aware of how extensive they are: 

19 A.5 ... factors which the court may take into account in determining the reliability of 
expert opinion, and especially of expert scientific opinion, include: 


a the extent and quality of the data on which the expert’s opinion is based, and the validity 
of the methods by which they were obtained; 

b ifthe expert’s opinion relies on an inference from any findings, whether the opinion 
properly explains how safe or unsafe the inference is (whether by reference to statistical 
significance or in other appropriate terms); 

cif the expert’s opinion relies on the results of the use of any method (for instance, a test, 
measurement or survey), whether the opinion takes proper account of matters, such as 
the degree of precision or margin of uncertainty, affecting the accuracy or reliability of 
those results; 

d the extent to which any material upon which the expert’s opinion is based has been 
reviewed by others with relevant expertise (for instance, in peer-reviewed publications), 
and the views of those others on that material; 

e the extent to which the expert’s opinion is based on material falling outside the expert’s 
own field of expertise; 

f the completeness of the information which was available to the expert, and whether the 
expert took account of all relevant information in arriving at the opinion (including 
information as to the context of any facts to which the opinion relates); 

g if there is a range of expert opinion on the matter in question, where in the range the 
expert’s own opinion lies and whether the expert’s preference has been properly 
explained; and 

h whether the expert’s methods followed established practice in the field and, if they did 
not, whether the reason for the divergence has been properly explained. 


19 A.6 In addition, in considering reliability, and especially the reliability of expert scientific 
opinion, the court should be astute to identify potential flaws in such opinion which detract 
from its reliability, such as: 


a being based on a hypothesis which has not been subjected to sufficient scrutiny 
(including, where appropriate, experimental or other testing), or which has failed to 
stand up to scrutiny; 

b being based on an unjustifiable assumption; 

c being based on flawed data; 

d relying on an examination, technique, method, or process which was not properly 
carried out or applied, or was not appropriate for use in the particular case; or 

e relying on an inference or conclusion which has not been properly reached. 


19 A.7 To assist in the assessment described above, CrimPR 19.3(3)(c) requires a party who 
introduces expert evidence to give notice of anything of which that party is aware which 
might reasonably be thought capable of undermining the reliability of the expert’s opinion, 
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or detracting from the credibility or impartiality of the expert; and CrimPR 19.2(3)(d) re- 
quires the expert to disclose to that party any such matter of which the expert is aware. 
Examples of matters that should be disclosed pursuant to those rules include (this is not a 
comprehensive list), both in relation to the expert and in relation to any corporation or other 
body with which the expert works, as an employee or in any other capacity: 


a any fee arrangement under which the amount or payment of the expert’s fees is in any 
way dependent on the outcome of the case (see also the declaration required by 
paragraph 19B.1 of these directions); 

b any conflict of interest of any kind, other than a potential conflict disclosed in the 
expert’s report (see also the declaration required by paragraph 19B.1 of these directions); 

c adverse judicial comment; 

d any case in which an appeal has been allowed by reason of a deficiency in the expert’s 
evidence; 

e any adverse finding, disciplinary proceedings, or other criticism by a professional, 
regulatory or registration body or authority, including the Forensic Science Regulator; 

f any such adverse finding or disciplinary proceedings against, or other such criticism of, 
others associated with the corporation or other body with which the expert works which 
calls into question the quality of that corporation’s or body’s work generally; 

g conviction of a criminal offence in circumstances that suggest: 


i a lack of respect for, or understanding of, the interests of the criminal justice system 
(for example, perjury; acts perverting or tending to pervert the course of public 
justice), 

ii dishonesty (for example, theft or fraud), or 

iii a lack of personal integrity (for example, corruption or a sexual offence); 


h lack of an accreditation or other commitment to prescribed standards where that might 
be expected; 

i a history of failure or poor performance in quality or proficiency assessments; 

a history of lax or inadequate scientific methods; 

a history of failure to observe recognised standards in the expert’s area of expertise; 

a history of failure to adhere to the standards expected of an expert witness in the 

criminal justice system. 


At 19 A.9, the Criminal Practice Directions note that the rules ‘do not require persistent or 
disproportionate enquiry’ into whether an expert has met his/her disclosure obligations, but 
if a court becomes aware that there has not been relevant disclosure, the party introducing 
the evidence ‘... and the expert, should expect a searching examination of the circumstances 
by the court ...’ 


3.3.4 Enforcement of requirements 


Although the scrutiny that can be exercised by courts in assessing reliability of expert evi- 
dence is formidable, in practice it is unusual for an expert’s credentials and methods to be 
extensively examined. (It is perhaps more common for experts to experience on entering the 
witness box a formulaic preliminary invitation to list their qualifications, and then to hear 
uncomfortably courteous references to being ‘distinguished’ or ‘highly experienced’ before 
the court proceeds to substantive testing of their evidence.) On occasions, however, the 
expert’s qualifications and methods will be sharply tested in cross-examination or by a judge. 
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There can be serious consequences if a failure to meet requirements becomes manifest and 
is then pursued. Alleged breaches of good medical practice standards and misconduct may be 
investigated by the General Medical Council and can result in erasure from the medical 
register, or findings of impaired fitness to practice. The Royal College of Psychiatrists report 
by Rix et al. (2015) noted two examples. 

In KumarvGeneral Medical Council (2012),°° a consultant psychiatrist appealed unsuccess- 
fully against a decision of the GMC to suspend his registration for four months after finding 
his fitness to practice was impaired by misconduct. The misconduct related to evidence he 
gave in a murder trial in 2009. The outline of facts in the 2012 appeal judgement records (at 
para 2) that when Dr Kumar gave evidence at the murder trial: 


He found that a difficult experience. The multiplicity of deficiencies in his expertise, 
experience, preparation, diagnosis ... his obligations of the disclosure to the court and in 
his understanding of the legal framework for diminished responsibility were laid bare. ... 
After the verdict, the trial judge ... summarised the defects in Dr Kumar’s work and 
referred him to the GMC, with a view to his undertaking training on the role of an 
expert in criminal trials: he thought that Dr Kumar had at times shown an embarrassing 
lack of professionalism. 


The GMC Fitness to Practice Panel found that there had been conduct that was misleading 
and reckless, and that the doctor had acted below the standard of a reasonably competent 
psychiatrist acting as an expert witness. 

In PoolvGeneral Medical Council (2014),”? a psychiatrist appealed unsuccessfully against a 
finding of misconduct by the Medical Practitioners Tribunal Service and GMC that resulted 
in a condition on his registration. The condition restricted him in accepting expert witness 
instructions for a three-month period. Dr Pool was on the GMC specialist register for the 
psychiatry of learning disabilities, and in preparing his psychiatric report (relating to the 
fitness to practice of a paramedic), he did not make clear that he was not an expert in the field 
of adult general psychiatry, and the GMC found he had not confined his opinion to areas in 
which he had expert knowledge and competence. 

However, the practice of reports being provided by psychiatrists who arguably are not the 
appropriate specialists may not be uncommon. In a study of psychiatric reports on juvenile 
perpetrators of homicide, Rodway et al. (2011) found that only a fifth of reports were prepared 
by consultants in child and adolescent forensic psychiatry.'°’ Over half were prepared by con- 
sultants in adult psychiatry (of whom most were forensic psychiatrists but some were general adult 
psychiatrists). The reports prepared by those who were not child and adolescent psychiatrists had 
less information on developmental, educational, and child care history, and more information on 
matters relevant to older offenders (such as relationship history). With respect to the expectations 
of the Criminal Procedure Rules and Criminal Practice Directions, the findings were troubling, 
as was the fact that the authors had to conclude: 


We believe for the court to determine the most appropriate outcome for juvenile 
homicide perpetrators, more efforts should be made to ensure that the commissioned 
psychiatrist possesses the appropriate expertise to provide a thorough assessment of the 
juvenile and their mental state at the time of the offence (p. 902) 


In JonesvKaney (2011),'°' the Supreme Court concluded that expert witnesses do not have 
immunity from being sued for negligence in the performance of their expert witness duties. 
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This was a majority (5:2) decision that reversed a longstanding tradition of immunity for 
expert witnesses that protected them from retaliatory action by disappointed civil litigants or 
criminal defendants. The judgment arose from a case of personal injury proceedings in which 
there was contested expert clinical opinion, and a clinical psychologist who had prepared a 
report on behalf of the injured individual subsequently agreed a joint statement with the 
other expert to the effect the injured individual’s condition was less serious and genuine 
than had been stated in the psychologist’s first report. In consequence, the injured in- 
dividual’s financial claim was settled at a lower level. The judgment does not imply that 
experts can not change their opinions: they may need to do so when there are good 
reasons. The point is that there should be a remedy for the assessed individual in the event 
that the expert acts negligently. 


3.4 Safeguards ‘against’ the limited quality of forensic assessment 


3.4.1 Questioning the assessment by the defence 


When psychiatric or psychological reports are prepared for sentencing, they will often have 
been instructed by defence lawyers. If reports are introduced by the prosecution, or 
commissioned by the court, it will be open to the defence to challenge them. In the 
adversarial context of criminal proceedings, the procedural rules do not provide for the 
court to instruct opposing experts to produce a joint statement (as may be done in civil 
proceedings). 

After conviction and sentence, appeals against sentence are rarely successful — the trial 
judge is allowed a wide margin of discretion and the Court of Appeal will only interfere if the 
sentence was ‘manifestly excessive or wrong in principle’. A person wishing to appeal needs 
leave to do so, and this will not be given unless there is an arguable basis. An appeal from a 
case in the Magistrates Court is by way of rehearing in Crown Court; and where leave is 
granted to appeal against a sentence passed in the Crown Court, the matter is considered by 
the Court of Appeal. Statutory provisions for appeal against sentence are set out at ss. 9-11 
Criminal Appeal Act 1968. 

After the appeal process is exhausted, it is possible to apply to the Criminal Cases Review 
Commission (CCRC) for a review of a conviction or sentence, and after reviewing a case the 
CCRC may refer the case to the Court of Appeal if there is ‘a real possibility’ the conviction 
or sentence would be overturned if it was referred. This will normally have to be based on 
new evidence, information, or argument that was not put forward at trial or appeal. °? Fewer 
than 3% of CCRC applications result in referral to the Court of Appeal.'° 

If, after sentence, new clinical information emerges that indicates mental disorder was not fully 
or correctly assessed in the trial proceedings, this will not necessarily enable a successful appeal. 
Whilst the Court of Appeal has a wide discretion to admit fresh evidence, if it is in the interests of 
justice in a particular case,'°* it was stated in R v Erskine and Williams (2009)'” at para 39: 


... it is well understood that, save exceptionally, if the defendant is allowed to advance 
on appeal a defence and/or evidence which could and should have been but were not 
put before the jury, our trial process would be subverted. Therefore if they were not 
deployed when they were available to be deployed, or the issues could have been but 
were not raised at trial, it is clear from the statutory structure ... that unless a 
reasonable and persuasive explanation for one or other of these omissions is offered, it 
is highly unlikely that the ‘interests of justice’ test will be satisfied. 


An English perspective 55 


The Court of Appeal will need to be satisfied that there are reasons to regard a case as 
‘exceptional’ before allowing an appeal. In granting leave to admit new psychiatric evidence 
in Foy (2019),'°° the Court stated (at para 26): 


We ... wish to make clear we are not giving a general licence to defendants to come to 
this court after conviction with ‘better’ psychiatric evidence advancing a different 
defence, or evidence that is an improved version of a failed diminished responsibility 
defence. For the reasons we have given they are likely to be given short shrift. Our 
decision is specific to the facts of this case; the decision whether to permit an appeal to go 
forward on the basis of fresh evidence is always fact dependent. 


This underlines the importance of ensuring as far as possible that clinical evidence at the trial 
is correct. It may not be possible to review it on appeal. 


3.4.2 Questioning the assessment by the court 


Courts may test assessments made in reports prepared for sentencing by questioning the 
report writers if they attend hearings to give evidence, but, in many cases, written reports are 
considered without additional oral evidence. There appears to have been limited research 
examining the extent to which courts accept the opinions and recommendations of psy- 
chiatric and psychological reports in sentencing. A study in the 1990s by Hosty and Cope 
(1996) reviewed the outcomes of a consecutive series of referrals for court reports to a 
forensic psychiatry service in the West Midlands. '°? Recommendations were rejected (in the 
sense that sentencing outcomes were more punitive than the recommended disposals) in just 
over a quarter of cases (27%). Psychiatric reports commissioned by defence solicitors had a 
higher likelihood of rejection than reports commissioned by courts; and more punitive 
disposals also appeared to be more likely for graver categories of offence. It is not clear 
whether similar findings would apply to contemporary practice. It may be speculated that for 
serious offences, hospital orders may now be less likely and prison sentences more likely as a 
result of the Criminal Justice Act 2003 and the principles reflected in Sentencing Council 
guidelines. (It is notable that in Hosty and Cope’s series there was 97% agreement when a 
hospital order was recommended, and only one case in which a prison sentence was made 
instead of a recommended hospital order.) 


3.4.3 Other questioning of the assessment 


The opportunities for the defence to question assessments prior to sentencing, and to appeal 
after sentence, are summarised in section 3.4.1. If the prosecution considers that a sentence 
should be challenged after it has been passed, there is provision for appeals against ‘unduly 
lenient sentences’ made in the Crown Courts. The power to ask the Court of Appeal for 
leave to refer a sentence for review resides with the Attorney General (a Government law 
officer), °’ and the Crown Prosecution Service may submit a case to the Attorney General to 
consider. (A victim or member of the public can also ask the Attorney General to consider 
referring a sentence.) A sentence is unduly lenient, 


... where it falls outside the range of sentences which the judge, applying his mind to all 
the relevant factors, could reasonably consider appropriate. In that connection, regard 
must of course be had to reported cases and in particular to the guidance given by this 
Court from time to time in the so-called guideline cases. '°” 
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The Court of Appeal may increase such a sentence. 

Sentencing and criminal appeal proceedings that depend on evaluating psychiatric or 
psychological evidence will normally only include the parties in the case. 

In the civil arena, there is provision to permit a relevant organisation that is not a party to 
an appeal to be an ‘intervener’ in judicial review proceedings when the issues in the case may 
have a wider public impact. For example, the charities Medical Justice and MIND were 
interveners in a case challenging the immigration detention of a woman with serious mental 
illness.''° Permission may also be given by the UK Supreme Court for interveners to make 
submissions when this will assist the court in dealing with a matter of general public im- 
portance.''' For example, the General Medical Council was in intervenor in a medical 
negligence case in which the Court was ask to reconsider the duty ofa doctor to a patient in 
relation to advice about treatment.!!” 

However, we are not aware of any appeals relating to clinical assessments for sentencing 
that have included relevant third-party organisations in the appeal proceedings. 


3.5 Safeguarding the quality of decision making when confronted 
with disagreement between experts 


3.5.1 Dealing with disagreement 


Disagreement can be particularly prominent in murder trials in which a defence of diminished 
responsibility is pleaded by the defendant but not accepted by the prosecution. The contested 
clinical evidence will be heard before a jury. As previously noted, the disagreement is tested and 
adjudicated through an adversarial process, and the formal procedures that can be used in civil 
cases to narrow areas of conflict and direct joint statements do not apply. It would also be unusual 
for a third report to be commissioned in the event of experts disagreeing at a trial. 

The adversarial process of examination and cross-examination, supplemented by ques- 
tioning by the judge, in criminal proceedings can enable rigorous and meticulous testing of 
clinical opinion, particularly with regard to its basis, consistency, logic, and reasoning. It is 
well recognised that an expert’s evidence should be correspondingly thorough, accurate, 
honest, objective, and be presented in a clear, understandable way. 

The context of adversarial criminal proceedings can add heavily to the burden of dealing 
with disagreement. Expert witnesses need the psychological ability constantly to perceive 
questioning and cross-examination as a search for truth and not experience it as attack or 
personal criticism. They also need constantly to respect the human tragedies that lie behind 
criminal trials, and not be invested in winning a contest. 

Professional peer group training, mentoring, and discussion are therefore important for 
developing both the quality of expert evidence, and the practitioner’s ability to work ef- 
fectively and reflectively. 


3.5.2 Best practices 


The observations on best practice that follow are more aspirational than established. 

First, the importance of peer-group work for reviewing the quality and soundness of 
expert witness opinion could be more widely recognised. Whilst many practitioners im- 
plement peer review in a structured way, some clinicians conduct their personal expert 
witness work in a more isolated manner. 

Secondly, in the context of clinical work, the approach to dealing with uncertainty and 
differing views about assessment, diagnosis, and treatment should be collaborative. !!* Clinical 
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practitioners should assist each other in trying to reach agreed, evidence-based conclusions, 
and should continue to be open to revising these conclusions in the light of new evidence. A 
primarily adversarial approach would be fundamentally inimical to these norms of clinical 
work. For the purpose of seeking to achieve correct clinical assessments for courts, sharing of 
information and opinions between clinical experts will therefore often be useful, and should 
be encouraged to the extent that it is appropriate and possible in the context of criminal 
proceedings. 

Thirdly, a relevant issue is the style adopted by judges and advocates in court when 
contested expert evidence has to be tested. The approach needs to be optimal for the pur- 
poses of revealing (and enabling witnesses to acknowledge) the strengths and weaknesses of 
their evidence. 

Lastly, in recent years, there has been recognition of the need to help the judiciary be 
better informed about areas of scientific knowledge relevant to expert evidence. A “judicial 
primers project’ was established as a collaboration between the judiciary, the Royal Society, 
and the Royal Society of Edinburgh.''* The project resulted in two peer-reviewed primers 
for the judiciary in 2017 (on forensic DNA analysis and forensic gait analysis), written by 
leading scientists." Whilst no plans are evident for primers in the neuroscience or mental 
health fields, the collaborative initiative was an imaginative development. 


3.6 Critical reflections 


We have posed a number of questions — explicitly or implicitly — in this review. Will liaison 
and diversion schemes be fully effective in identifying mental health problems and enabling 
care provision? Does current sentencing and mental health law ensure appropriate sentences 
are achieved for offenders with mental disorder? Does the current framework of professional 
regulation and criminal procedure ensure that courts receive only good-quality expert evi- 
dence when it is needed for sentencing? 

We doubt that these questions can be answered affirmatively. They will need continuing 
scrutiny. 


Notes 


1 This chapter focuses on the English and Welsh legal system, though we make some references to 
practice in Scotland and Northern Ireland. 

2 Around 68% plead guilty to all counts in the Crown Court (though the percentage is much lower for 

sexual offences, and higher for theft and drugs offences): see annual criminal court statistics at https:// 

assets. publishing.service.gov-uk/government/uploads/system/uploads/attachment_data/file/851932/ 
ccsq-bulletin-q3—2019.pdf 
https://www.england.nhs.uk/commissioning/health-just/liaison-and-diversion/about/ 

4 Even in hearings before the Court of Appeal, some prisoners are not represented, or are represented by 
a lawyer pro bono (Lyne [2019] EWCA Crim 1313 is a sad example of a mentally ill defendant who does 
not get legal aid). 

5 Further information about sentencing guidelines is available on the website of the Sentencing Council 
for England and Wales: https://www.sentencingcouncil.org.uk/sentencing-and-the-council/about- 
sentencing-guidelines/ 

6 An unsuccessful attempt at codification was the Powers of the Criminal Courts (Sentencing) Act 2000. 
More recently, the Law Commission undertook a major project to put sentencing law in one ‘Code’: 
see Law Commission, The Sentencing Code, 2018, HC 1724: https://s3-eu-west-2.amazonaws.com/ 
lawcom-prod-storage-1 1jsxou24uy7q/uploads/2018/11/Sentencing-Code-report-Web-version-1. 
pdf. The Sentencing Act 2020, which came into force in December 2020, is a consolidation of much 
previous legislation, but by no means all. 

7 House of Lords Science Committee, 2019. 
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Chapter 4 


An American perspective 


Christopher M. King, Sharon Kelley, Lauren Grove, and 
Brooke Stettler 


4.1 Introduction 


The United States of America (USA) is an important country for consideration in evaluating 
forensic evaluations for sentencing from an international perspective. This is becuase the 
USA has the largest adult criminal and juvenile justice populations per capita in the world." 
In addition, there are a variety of sentencing-related issues in the USA involving psycholegal 
factors, which has produced much forensic mental health and legal scholarship. 

In this chapter, we review the history and status of forensic evaluations for informing 
criminal sentencing and other related dispositions in the USA. We focus specifically on 
(1) adult criminal sentencing, both non-capital and capital; and (2) dispositions for juveniles 
who are adjudicated delinquent. We also attend to certain civil law matters that are so closely 
related to sentencing that, to omit them, would neglect large areas of forensic assessment 
practice with criminal defendants: dispositions following an (3) insanity acquittal or 
(4) designation as a sexually dangerous or violent person or predator. Forensic evaluations in 
such cases always involve assessment of one or more of general crime (criminogenic) or vio- 
lence risk (e.g. dangerousness to the public); criminogenic needs (e.g. substance misuse); 
response-to-treatment (responsivity) factors (e.g. incorrigibility and developmental maturity); 
and non-criminogenic needs (including mental health issues without a functional relationship 
to offending).” For forensic evaluation information about dangerousness, rehabilitation po- 
tential, and other case management issues, such as emotional distress and other mental health 
problems, variously inform aspects of the typical sentencing and disposition rationales in the 
USA — namely, retribution, deterrence, incapacitation, and rehabilitation.” 


4.1.1 The legal system 


The USA has both national (federal) and localised units of governments (states, territories, 
and Native American tribes), and the complex interplay among the federal and local gov- 
ernments is known at federalism.* As there can be much legal variation across jurisdictions 
within the country, we include references to various federal and state legal authorities 
throughout this chapter to serve as examples of interjurisdictional trends, or to highlight 
discrepancies across jurisdictions. Furthermore, the law in the USA, at both the national and 
local levels, is organised around three branches of government — legislative, executive, and 
judicial — which were designed to both limit and complement one another. The three 
governmental branches have numerous responsibilities, both distinct and interrelated.” 

The legislative branch is comprised of legislators, the legislative bodies to which they belong, 
and assistive legislative agencies. This branch has primary responsibility for enacting constitu- 
tional and statuary laws. Relevant examples include constitutional rights to due process of law, 
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criminal defendants’ constitutional freedoms from compelled self-incrimination, and cruel and 
unusual punishment and criminal defendants’ guarantee of effective assistance of counsel. They 
also include statutory rules of evidence and direction for the development and utilisation of 
sentencing guidelines.° 

The executive branch is largely comprised of executives, such as the President ofthe United 
States and state governors; and their agencies, such as a justice department with subunits that 
include policing, prosecutions, community corrections, and custodial corrections. A great 
many administrative functions are within the province of the executive branch, including 
issuance of regulations that clarify how statutory laws will be implemented. A relevant example 
is prosecuting violations of crime statutes, which often includes sentencing arguments that may 
be informed by a forensic evaluation conducted by a prosecution-retained expert witness. 
Another example is supervising justice-involved persons in confinement or the community by 
a department of corrections, parole, or probation, which may include post-sentencing decision- 
making authority concerning adjustment to supervision intensity — such as early release to the 
community or modification of community supervision requirements.’ 

Finally, the judicial branch resolves disputes between legal parties, be they individuals, 
organisations, or units of government. While the resolution of disputes may just hinge on 
facts (termed questions of fact), courts are also empowered to determine what constitutional, 
statutory, and administrative laws, and their interrelationships, mean when disputes resolve 
around interpretations of law (termed questions of law). In both the federal and state systems, 
there are trial and appeals courts. The resolution of factual matters and initial answers to 
questions of law are the province of trial courts. Appellate courts may reconsider lower 
rulings — by trial courts or intermediate appellate courts — about questions of law, but re- 
viewing courts are very deferential to lower courts on questions of fact. Relevant judicial 
branch examples include interpretations by the Supreme Court of the United States 
(SCOTUS) of some federal (and nationally applicable) constitutional rights in the context of 
forensic evaluation evidence.” Other examples include evidentiary rules concerning trial 
judges’ determinations of the admissibility of expert witness evidence and the significant 
deference that appellate courts must pay to those decisions.” 

Courts in the USA essentially break out into criminal courts and non-criminal courts. The 
latter system hears cases concerning a great many topics, including civil lawsuits and family 
law matters. While they are generally distinct, the criminal and non-criminal legal systems 
can and do intersect. For one, conduct can sometimes give rise to both criminal and civil 
cases, which can yield different results and consequences. For example, for criminal re- 
sponsibility and punishment, on the one hand, and civil liability and financial responsibility 
for various forms of damage, on the other. When it comes to children and adolescents — often 
legally termed juveniles — alleged to have engaged in illicit conduct, legal responses were 
traditionally distinguished from that of a criminal case. Today, cases involving justice- 
involved youth can involve non-criminal adjudication and disposition within the juvenile 
justice system, criminal conviction and sentencing within the criminal justice system, or a 
blending of the two, depending on the jurisdiction and legal procedures employed in the 
individual case.!? In addition, criminal cases involving individuals with mental illness 
sometimes produce hybrid criminal and civil outcomes with respect to indefinite civil 
confinement in lieu of or following criminal conviction and sanctioning." 

The three branches of government often interrelate. A relevant example is sentencing 
guidelines, the development of which may be delegated by statute to a judicial agency known 
as a sentencing commission. Pursuant to statutes, issued sentencing guidelines are then to be 
considered in individual cases by judges before meting out sentences. Sentencing guidelines 
factors are informed by case-specific details, which may include criminogenic risk and other 
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forensic evaluation results — in some locales reported in part by probation oflicers from the 
executive branch. '? 

Judicial proceedings in the USA are adversarial in nature.'” The two sides in a trial or 
hearing engage in polar argumentation about facts at issue, for decision by the factfinder — a 
jury or judge, depending — and often also present different interpretations of pure issues of 
law, for decision by a judge. 

The USA also affords many legal rights to citizens and other persons within the country 
vis-a-vis the government. For instance, adult criminal defendants generally have a right to a 
trial by jury for the factual determination of culpability. However, this right does not apply to 
misdemeanor cases with particularly short maximum possible custodial sentences, and jur- 
isdictions vary as to whether the right extends to juvenile cases and civil commitment 
proceedings. Moreover, the right to a jury trial can also generally be waived by a criminal 
defendant to enable a judge to determine guilt. '* 

Culpability and sentencing decisions are generally bifurcated in the USA, such that the 
latter is addressed separately from the former, though not necessarily for juvenile cases in all 
locales.'” Sentences and dispositions are typically the prerogative of a judge rather than a jury, 
although there are some exceptions for severe sentences, such as capital punishment and 
other ‘enhanced’ sentences that require certain proofs akin to those for culpability." Some 
jurisdictions may also utilise juries for civil commitment decisions. '7 

There are two types of witnesses of note for sentencing and disposition matters. The first 
are lay or fact witnesses, who are primarily permitted to testify only about what they per- 
ceived through their senses. However, there is some latitude granted for non- expert opinion 
testimony to the extent that the opinions are rationally related to ib ns perceptions, 
and helpful to clarify their testimony or determine a fact at issue.” ® Expert witnesses, in 
contrast, are provided broad leeway to testify about their opinions. "° Either side in a criminal 
case can hire a witness to serve as an expert, and a judge can also appoint an expert witness.’ 
Expert witnesses must be qualified as such, by virtue of their education, training, experience, 
knowledge, or skill, in the opinion of the judge, before providing evidence.”' Psychiatrists 
and psychologists tend to be the types of professionals who report and testify about forensic 
evaluation information bearing on culpability — for example, to inform mental state defenses 
such as insanity and diminished capacity — and sentencing and dispositions.” However, 
community or custodial corrections workers may also report and testify about some such 
information for sentencing and disposition hearings.”° 

At trials — for determining culpability, for instance — witnesses qualified as experts may 
testify about their opinions and related matters if certain criteria are met. Specifically, if their 
testimony is the result of use of reliable principles and methods, which have been applied 
reliably to sufficient facts or data, such that the witnesses’ scientific, technical, or other 
specialised knowledge will help the judge or jury to understand other evidence or determine 
a fact in question.** While the law often uses the term reliability concerning the admissibility 
of expert testimony, both reliability and validity are contemplated. A litigant can challenge 
the admissibility of expert evidence on the ground that an expert’s method is unreliable. In 
most jurisdictions, when such a challenge is made, the judge evaluates the theory or tech- 
nique via a flexible inquiry that may include consideration of whether it can and has been 
tested, has been peer reviewed and published, has a known or potential error rate, has 
standardisation procedures, and has garnered widespread acceptance by the relevant profes- 
sional community.” 

With some jurisdiction- and issue-specific exceptions, expert witnesses’ trial testimony 
may generally go so far as to include an opinion about the ultimate legal issue or issues in the 
case,’ such as whether someone ought to be found to be a sexually dangerous person. 
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However, some scholars have cautioned against this practice.” Also, although there is some 
jurisdictional variability, expert witnesses in many locales may base their opinions on facts or 
data that may typically be inadmissible — such as collateral reports contributing to forensic 
evaluations that may constitute hearsay — if other experts in their field would likewise rea- 
sonably rely on such information to form an opinion on the matter.”® They can also generally 
testify about their opinions and the reasons for them without first testifying about the un- 
derlying facts or data, although a judge may order that the facts or data be disclosed, or the 
information may be elicited during cross-examination.”” Facts or data that would typically be 
inadmissible, though, may only be disclosed if the prejudicial effect of the disclosure to the 
other side is substantially outweighed by the probative value of such information for helping 
the judge or jury to evaluate the opinion.” 

Notable, however, is that the more stringent rules of evidence for trials typically do not apply 
to adult sentencing or juvenile disposition hearings.”' In contrast, they do often apply to civil 
commitment hearings in many locales.”” But, even when trial-type admissibility rules are not 
operable, judges are still tasked with considering the sufficiency of indicators of the reliability 
and probable accuracy of relevant information before factoring such information into their 
sentencing or disposition decisions.” Moreover, when expert evidence is admitted or con- 
sidered, the weight to be afforded it by the judge or jury can often still be challenged via 
adversarial procedures, such as cross-examination and opposing expert testimony.** So too 
might some jurists implicitly refer to trial-admissibility criteria to inform their weighing of the 
reliability of more relaxedly introduced evidence during sentencing and disposition hearings.” 


4.1.2 The related tradition of forensic assessment 


Historically, forensic psychiatry in the USA traces back to the first third of the nineteenth 
century, a period marked by governmental interests in sanity in civil and criminal matters.” Early 
examples of forensic psychology, in turn, can be found in the first decade of the twentieth 
century, including a psychology clinic serving the country’s first juvenile court.” The parallel 
recognition of the expertise of psychologists vis-a-vis psychiatrists in sanity matters, though, 
continued to develop throughout the first half of the twentieth century. The 1962 federal ap- 
pellate court case of Jenkins v. United States, in which it was held that psychologists could be 
qualified to testify about mental disorders in insanity cases, is regarded as a watershed decision that 
ushered in the now widespread legal acceptance of forensic psychologists.”® Case law mentions of 
psychiatrists and psychologists offering expert opinions in juvenile commitment and sexually 
dangerous persons matters trace back to at least the 1950s and 1960s.”” In addition to psychiatry 
and psychology, the twenty-first century has seen increasing involvement of probation and parole 
officers and other corrections staff in criminogenic risk and needs assessments.*” 

Also of historical note are descriptions of four generations of criminogenic risk assess- 
ment.*! The first generation, evident throughout the first two thirds of the twentieth cen- 
tury, consisted of unstructured professional judgment about risk based on training and 
experience.” Scholars and professional organisations came to express concerns about the 
reliability and validity of this approach for long-term risk predictions." 

SCOTUS took note of these critiques in several cases in the 1970s and 1980s that challenged 
Texas’s capital sentencing system, which directed that dangerousness be considered in the 
decision whether to impose a death sentence. However, SCOTUS ultimately declined the 
invitations to disallow dangerousness determinations and related expert evidence. The Court 
reasoned that risk-related decision making was ubiquitous throughout the legal system, that it 
was preferable that all potentially relevant information be available to decision makers, and that 
allowance of expert risk assessment evidence did not prohibit jurors from also hearing critiques 
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ofsuch evidence. SCOTUS disagreed with arguments that expert risk assessment evidence was 
so unreliable and unduly persuasive that it should be categorically banned, noting that there was 
no universal professional consensus against risk assessment. Moreover, the Court held that 
expert risk assessment evidence need not be based on personal examination of a defendant but 
could instead take the form of opinions in response to hypothetical questions.** 

Notwithstanding SCOTUS’s allowance for risk assessment evidence based on the first- 
generation approach, scholars continued to investigate methods that could yield more reliable 
and valid predictions and advocated for more nuanced thinking about violence and crim- 
inogenic risk.” The second generation of risk assessment, which gradually began to supplant 
the first generation over the course of the 1970s and 1980s, was marked by greater use of 
actuarial — that is, systematic and statistical — risk assessment methods.*° Second-generation 
approaches came to be critiqued for their over-reliance on atheoretical and historical/im- 
mutable predictor variables, which hampered explanations of risk, and legal decisions that 
might contemplate changes in risk.*’ Notwithstanding limitations, the second generation of 
risk assessment did offer utility to the legal system and expert testimony that incorporates 
second-generation tools continues to this day.** 

Somewhat parallel to the rise of the second generation of risk assessment was a third gen- 
eration, being distinguished by its focus on methods that incorporated both static and dynamic 
covariates of future illicit conduct.*” More recently, the fourth generation of risk assessment has 
built upon the third by incorporating information relevant to risk management beyond just risk 
factors. Examples include correctional treatment needs that are generally unrelated to risk for 
violent or criminal conduct, such as mental illness, and systematic frameworks for assigning 
offenders to interventions and levels of supervision and custody.°” These latter generations also 
facilitated more theoretical and contextualised conceptualisations of risk — that is, risk appraisals — 
beyond balder predictions.’ Thus, third- and fourth-generation approaches offered utility for 
legal decisions concerned with both risk prediction and risk management. Accordingly, use of 
third- and fourth-generation risk assessment tools can be seen for probation and parole decisions 
about adjusting juvenile and adult sentences, and indeterminate commitments of insanity ac- 
quittees and sexually dangerous persons, based on demonstrated reductions in risk.” 

The scientific merits of evidence-based risk assessment — that is, second- through fourth- 
generation approaches — have resulted in increased use of criminogenic and violence risk as- 
sessment tools throughout the legal system.” However, courts have long recognised mental 
health professionals as experts, including their unstructured clinical evaluations and judgments. 
The greater empirical transparency of risk assessment tools, in comparison, makes more dis- 
cernible their limitations. This transparency about both strengths and weaknesses, in turn, may 
make forensic evaluations involving risk assessment tools more susceptible to admissibility or 
weight/persuasiveness challenges than first-generation approaches.”* Something similar can be 
said for forensic evaluations that incorporate any psychological testing — for example, con- 
cerning mental health symptoms, deviant sexual preferences, or developmental maturity — 
versus reliance on just a clinical interview and collateral information.” 


4.2 Short overview of the role of assessment in sentencing offenders 
4.2.1 Sentences and execution 


4.2.1.1 Overview of types of sentences and dispositions and related forensic assessments 


Adult sentencing commences following a guilty conviction in criminal court. A verdict of 
guilt can be returned by the factfinder — be it a jury or judge — at the conclusion of a trial. 
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However, most defendants plead guilty before trial as part of a bargaining process with 
prosecutors.”° In general, prosecutors agree to allow defendants to plead guilty to less-severe 
charges — when charges of differing levels of severity would each encompass the alleged illicit 
conduct — with lesser potential penalties associated with them. Or else prosecutors agree to 
recommend a more lenient sentence to the extent that sentencing discretion is available.”’ 
Judges have an incentive to generally honour such arrangements, as the plea-bargaining 
process aids in the efficient processing of criminal cases.°* Lawyers sometimes utilise crim- 
inogenic risk assessment evidence in negotiating pleas with defendants.” 

Depending on the jurisdiction, dangerousness considerations may play a role at the frontend or 
backend of a sentence. Such considerations may also play a role prior to adjudication, regarding 
whether pretrial detention will be ordered by a judge.°” Criminogenic and violence risk as- 
sessment evidence is often considered to aid dangerousness determinations. Although unless 
mandated by a jurisdiction — which is more common in backend decision making concerning 
adjustments to probation and parole — such evidence is not technically required for a legal finding 
of dangerousness. For instance, other indicators in the case can be utilised, such as a history 
of prior offending. Moreover, expert evidence of dangerousness might also be disallowed in 
some contexts and locales, in contrast to other indicators — such as prosecutor statements based on 
non-expert evidence. For example, in capital sentencing in California.‘ 

Non-penal civil dispositions can also result in criminal cases in two notable ways. First, if a 
defendant pleads and is found not guilty by reason of insanity — which in the classical tradition 
excuses the defendant from criminal responsibility and hence punishment — the person will 
likely be indeterminately remanded for secure hospitalisation.°* A judge will continue to 
monitor the case for readiness for release to the community and eventual discharge from court 
supervision. Civil commitment — be it of a non-justice-involved person in the community, a 
defendant found not guilty by reason of insanity, or a convicted person in a penal facility facing 
a prison-to-hospital transfer — requires both an initial and continued finding of mental illness 
(besides antisocial personality disorder) and dangerousness.°? However, dangerousness can be 
established simply by virtue of having been found not guilty by reason of insanity.°* 

Second, a defendant convicted of sex crimes may also be found to be a sexually dangerous 
person (jurisdictions that have this option use a few variations of the term). Such a de- 
termination is made circa initial sentencing or else sometime during the serving of the 
criminal sentence, depending on the jurisdiction. After a person is found to be a sexually 
dangerous person, they will be indeterminately remanded to a specialty secure facility for the 
purpose of treatment or incapacitation following completion of the criminal sentence, or else 
placed on long-term community supervision. Like an insanity acquittee, the committed 
sexually dangerous person will receive ongoing judicial monitoring for readiness for release. 

In both insanity and sexually dangerous person dispositions, abnormal mental functioning 
and dangerousness always play a role at both the frontend and backend of detention. And 
expert violence or sexual criminogenic risk assessment evidence, while not technically re- 
quired, is almost always presented, toward the government meetings its burden to satisfy the 
standard of proof necessary for commitment. The standard for commitment is at least “clear 
and convincing’ evidence, or approximately 75% persuasiveness — though jurisdictions may 
opt for a higher standard of “beyond a reasonable doubt’, or approximately 95% convin- 
cingness. A lower standard, a ‘preponderance’ of the evidence — regarded as evidentiary 
weight of at least 51% — may be used for release decisions, and the burden may be shifted to 
the committed person in some locales.°° 

Most juvenile justice cases — that is, the cases of persons under the age of majority, age 18 — are 
processed in juvenile court. However, some juveniles are prosecuted in criminal court and legally 
treated like adults, sometimes in part due to dangerousness determinations, in addition to other 
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juvenile transfer factors.°’ The juvenile justice system utilises different parlance in line with its 


historical philosophical differences with the adult criminal justice system.°® Practically speaking, 
though, the functions of the procedures are similar, and dangerousness considerations may be 
involved similarly to adult sentencing. However, owing to the philosophical distinctions of the 
juvenile justice system, youth disposition decisions tend to readily incorporate more holistic 
forensic evaluation information, including non-criminogenic needs and responsivity factors, like 
mental health, developmental maturity, and treatment amenability.°” 


4.2.1.2 Capital sentencing of adults 


For adult offenders, a slight majority of states and the federal government permit capital 
sentencing. The death penalty is generally reserved for severe homicide cases.” Defendants 
who were juveniles at the time of the homicide, or adult defendants who have an intellectual 
disability, are ineligible for the death penalty.’' Persons sentenced to death are typically not 
executed until many years later, owing to criminal appeals and civil claims about unlawful 
detention.” And if they become legally incompetent while awaiting the carrying out of the 
sentence — due to the effects of mental illness, for instance — an execution cannot occur unless 
and until competence is regained.’” 

The USA’s constitutional ban on cruel and unusual punishment has been interpreted to 
require that a capital defendant be distinguished from the typical serious offender, in a 
manner that avoids arbitrary and capricious imposition of the death penalty.’* This is 
accomplished via a requirement that a jury find that at least one statutorily specified 
ageravating factor has been proven beyond a reasonable doubt — that is, a death-eligibility 
determination.’” Then, a jury — or judge or judges in a small number of locales — will 
decide whether to recommend or impose the death penalty on an eligible defendant after 
considering both evidence of additional aggravating factors and evidence that might tend 
to mitigate against such a sentence. This has been termed the death-selection determi- 
nation.’° 

A few jurisdictions statutorily specify dangerousness as an aggravating factor for the death- 
selection decision, and in those that do not, courts typically still allow for it to be considered as a 
non-statutory aggravating factor.” In contrast, any relevant mitigating evidence can be argued 
and considered in death selection, such as psychological problems, youth adversities, and 
environmental disadvantages.’* Mitigation evidence may include risk assessment evidence 
indicating that the defendant presents a low risk for institutional violence during life im- 
prisonment — the typical alternative sentence to that of death. However, some courts have held 
that testimony specifically about the risk-reducing effects of secure prison conditions is ex- 
cludable as irrelevant to mitigation and for rebutting aggravating evidence of future danger- 
ousness, reasoning that future dangerousness focuses on inclination rather than opportunity, 
and contemplates risk both in prison and the community.” 

Jurisdictions vary as to whether the sentencer is given explicit instructions about how to 
weigh aggravating and mitigating evidence.” But a defendant’s right to have a jury mean- 
ingfully consider all relevant mitigating evidence is impermissibly infringed when the jury is 
directed, via judicial instruction, to contextualise mitigating evidence as yes-or-no answers to 
two aggravating factors: (1) offense deliberateness and foreseeability of victim death, and (2) 
future dangerousness.”' When a defendant’s future dangerousness is argued in support of death 
selection, and the only alternative sentence available is life without parole, the defendant has a 
due process right to inform the jury that no parole is possible.” The prosecution, however, can 
request that the judge instruct the jury that a defendant sentenced to life without parole could 
still conceivably be released via executive clemency powers.*? 
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In capital sentencing, risk reduction in a case is achieved via incapacitation or specific 
deterrence, in the form of death or life imprisonment. Arguments for and against general 
deterrence effects on other prospective capital offenders have also been advanced.** 
Rehabilitation for prisoners sentenced to die is arguably irrelevant, besides the rationale that a 
death row inmate might refrain from institutional misconduct to atone in preparation for 
meeting their maker.” Death-sentenced prisoners are housed in special highly secured units 
in prisons with execution chambers (known as death rows). 


4.2.1.3 Non-capital sentencing of adults 


In non-capital cases, sentencing options can be classified as custodial (e.g. incarceration in jail or 
prison facilities, depending on duration); community-based (e.g. probation, community ser- 
vice, home confinement, electronic monitoring); and economic (e.g. fines and restitution). A 
sequential blend of custodial and non-custodial sentence components is often ordered. 
Jurisdictions vary as to how and by whom sentencing discretion is exercised — involving an 
interplay of legislatures, sentencing commissions, prosecutors, judges, and correctional 
decision-makers, especially parole boards. Sentencing regimes can roughly be categorised, 
given the potential for overlap, as those that are predominantly indeterminate and those that are 
predominantly determinate. Indeterminate sentencing systems involve discretion at both the 
frontend and backend of sentencing, whereas determinate systems exclusively involve frontend 
discretion. Mechanisms by which discretion is limited or otherwise channeled can be found in 
both systems, including prosecutorial and sentencing guidelines, and mandatory minimum 
sentences (e.g. for repeat offenders).*° 

In indeterminate sentencing systems, judges exercise discretion to individualise a sen- 
tence based on considerations of the circumstances of the offense and the defendant’s 
background and character, as informed by evidence presented during a sentencing hearing. 
Allowable ranges — minimum and maximum endpoints of a sentence — are set by a leg- 
islature and sometimes further delineated by a sentencing commission. Once a ranged 
sentenced is decided by a judge, authority is transferred to corrections professionals — often 
parole boards, which may utilise parole-granting guidelines — to release prisoners after 
completion of the minimum sentence duration but before reaching the maximum sentence 
date. Prior-to-max release may be decided, for instance, upon demonstration of re- 
habilitation. Once popular among states, indeterminate sentencing systems are no longer 
the norm, owing to concerns about sentencing and release disparities and limitations of 
rehabilitation, and shifts to more retributive thinking and expectations that longer prison 
sentences would curb crime.*’ 

In determinate sentencing, legislatures or sentencing commissions prescribe for a given 
crime a specific fixed sentence or, more typically, a permissible durational range from which 
to select a fixed sentence. If the latter, a judge decides a fixed sentence duration within the 
allowable range, and in some locales, this decision is informed by an initial presumptive fixed 
sentence determined by a legislature or sentencing commission.” When statutes mandate a 
sentence be enhanced beyond the standard range due to the presence of additional facts or 
ageravating factors, defendants are entitled to have juries decide whether such facts or factors 
have been proven beyond a reasonable doubt.”” 

The major difference between indeterminate and determinate sentencing regimes is that in 
the latter, the penalty duration is set permanently at the time of sentencing — a correctional 
agency has no authority to reduce it based on rehabilitation or other considerations.” 
However, prisoners who receive determinate sentences may still be released early through a 
credit system for time spent incarcerated pretrial and while awaiting sentencing, for refraining 
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from custodial misconduct, and for participation in rehabilitation activities, such as educa- 
tional, vocational, and therapeutic programming.”! 

Sentencing guidelines, where they exist, vary in their complexity and systemic effects. 
Judicial sentencing commissions draft and revise such guidelines while monitoring their 
effects on criminal justice system objectives. They operate within the bounds of sentence 
ranges authorised by statute for different crimes, and often go into effect only after the 
legislature has approved of them. 

Presumptive or mandatory guidelines facilitate sentence calculations based on, for ex- 
ample, offense type and criminal history. They may yield presumptive custodial or stayed 
custodial (i.e. community-based) sentences. Judges might depart from a presumptive dis- 
positional (custodial or non-custodial) or durational (longer or shorter) sentence when ag- 
gravating or mitigating factors are appropriately proven. 

Advisory sentencing guidelines, in contrast, afford judges more discretion in sentencing, 
and more deference during appellate review. Advisory calculated sentence ranges serve as a 
starting point, a generalised recommendation, and sentences that deviate from them are not 
to be presumed unreasonable.”* Federal trial judges, for instance, consider a variety of sen- 
tencing policies and objectives, including whether a departure upward or downward from an 
advisory guideline sentence range is justified based on atypical aggravating or mitigating 
factors, and whether statutorily delineated factors justify an upward or downward variance 
from the advisory guideline sentence. Some of these delineated factors include protection of 
the public from future crime by the defendant, and the defendant’s need for educational or 
vocational training, correctional treatment, or medical care.” 

Judges are often authorised by statute to impose community-based sanctions as an alter- 
native to incarceration or are otherwise afforded the discretion to stay or suspend a custodial 
sentence and impose a community-based one. A jurisdiction’s sentencing guidelines may or 
may not afford judges as much guidance in the imposition of community-based sentences as 
they do for custodial sentences.”* Defendants must comply with the conditions of their 
probation. For example, regularly scheduled meetings with their probation officer, random 
drug screening, not possessing a firearm, and not associating with persons with a known 
history of felony convictions. Or else their probation may be revoked, and they may be 
ordered to serve all or part of their custodial sentence.” 

Depending on the jurisdiction, forensic evaluations may be introduced as aggravating or 
mitigating evidence in frontend judicial sentencing decisions, to inform decisions about 
whether to impose a custodial sentence, and which conditions ought to be included if 
opting for a community-based sentence. They may also be used by custodial and com- 
munity correctional authorities on the backend of a sentence to inform initial and ongoing 
offender classification in terms of security and rehabilitative service needs, and to inform 
release, reentry, and similar decisions by parole boards, prison authorities, or probation 
departments. 

Given the range of sentencing options that may be implemented with adult defendants, 
risk management and reduction may be achieved via some combination of deterrence (e.g. 
community-based monitoring), temporary incapacitation (e.g. imprisonment, levels of 
secure custody), and rehabilitation (e.g. rehabilitative programming). Rights to or the 
provision of assorted assistive and rehabilitation services may arise from state constitutions 
or federal or state statutes and regulations.”° Offenders may generally decline to participate 
in such services, although this may variously prove to their detriment.” A notable ex- 
ception to the right to refuse treatment pertains to prisoners who are severely disturbed and 
dangerous to themselves or others, and for whom the proposed treatment is in their 
medical interest.”® 


72 Christopher M. King et al. 


4.2.1.4 Insanity acquittee and sexually dangerous person commitments 


Although an insanity acquittal does not involve a determination of dangerousness — but 
rather legally specific functional impairments stemming from mental illness at the time of 
the offense” — the subsequent disposition of the case does. A defendant found not guilty 
by reason of insanity may be automatically or else discretionarily remanded by a judge to a 
secure psychiatric facility for treatment, a commitment which the judge will continue to 
monitor with periodic progress hearings.'°’ The requirements for civil commitment — 
mental illness and dangerousness — can be presumed in an insanity acquittal.'°' However, 
ongoing civil commitment requires continued evidence of both mental illness and dan- 
gerousness. |” 

Thus, forensic evaluations informing an insanity defense focus on mental illness and its 
effects circa the time of the crime, whereas forensic evaluations informing initial and sub- 
sequent commitment decisions of insanity acquittees focus on both mental illness and dan- 
gerousness. Risk reduction is achieved via rehabilitation or else risk is managed via 
incapacitation. The general trend among courts is to acknowledge that civilly committed 
persons have some federal constitutional or statutory rights to rehabilitation in the least re- 
strictive alternative setting.'”’ Conversely, courts have recognised a right for civilly com- 
mitted persons to refuse certain treatment, such as psychiatric medications, absent an 
emergency or court determination that a proposed treatment is in the best medical interests of 
the patient, and no less intrusive or restrictive alternative is available.'°* So too is a de- 
termination of a serious threat of harm to self or others likely required in transferring a 
sentenced prisoner to inpatient psychiatric treatment. '°° 

Also of note are other mental state defenses, and particularly that of diminished capacity. 
Jurisdictions vary with respect to recognising this claim and in which form. It is distinct from 
an insanity defense, which typically excuses a defendant from any criminal punishment 
whatsoever. Instead, a diminished capacity claim — sometimes referred to as a ‘heat of passion’ 
defense given one of its forms — may serve to negate the precise mens rea element of an 
offense, such as specific intent. Or it may serve to otherwise reduce the defendant’s level of 
culpability, such that they are convicted of a lesser offense. In either form, the reduction in 
culpability stems from evidence of the effects of mental illness or emotional disturbance at the 
time of the offense. But owing to oftentimes more general mental-state requirements of lesser 
offenses applicable to the same illicit conduct, a claim of diminished capacity rarely results in a 
defendant escaping punishment altogether. °$ 

The import of diminished capacity for sentencing is that the defendant may be convicted 
of a lesser offense than that originally charged — for example, second-degree homicide or 
reckless homicide/manslaughter, rather than first-degree murder — with less severe potential 
sentences possible for it. Moreover, a judge might incorporate the idea of diminished capacity 
at sentencing by considering evidence of mental illness or emotional distress — presented 
either at trial or a sentencing hearing — as mitigating the warranted punishment. °” 

Another option available in some jurisdictions is a verdict of guilty but mentally ill.'°® As 
contrasted with a verdict of not guilty by reason of insanity, a defendant found guilty but 
mentally ill is still sentenced to a custodial or community-based punishment. The defendant’s 
sentence just includes provisions for treatment during that sentence — for example, transfer to 
and from a mental health facility and prison, or treatment as a condition of probation or 
parole'”” — thereby achieving risk management and reduction via deterrence, incapacitation 
and rehabilitation. The front-end factfinder in a case resulting in a verdict of guilty but mentally 
ill will typically have considered forensic evaluation evidence for an insanity defense — that is, a 
forensic evaluation focused on mental illness. Criminogenic and violence risk assessment, in 
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turn, tends to inform backend release decision-making evidence in jurisdictions that have this 
verdict option. 

Many jurisdictions also have laws for designating persons convicted of sexual offenses as 
sexually dangerous persons or analogous legal terms. Like ordinary civil commitment, 
sexually dangerous persons statutes require a finding of both mental illness — typically more 
broadly defined than in traditional civil commitment, to include, for example, paraphilic 
disorders — and dangerousness — including a finding of serious difficulty controlling one’s 
behaviour.'!° Persons so classified become eligible for specialised civil commitment, which 
often takes the form of custodial care in specialised sexually dangerous person facilities, al- 
though community-based commitments can also be ordered.''! As is the case with ordinary 
civil commitment, release decision-making is based chiefly on demonstrated reduction in 
sexual criminogenic risk.''* 

Sexual criminogenic risk assessment is thus a frontend and backend issue with sexually 
dangerous person commitments, and forensic evaluations in these cases must also attend to 
issues of mental illness. Regarding risk management and reduction, sexually dangerous person 
laws are not exclusively justified by a rehabilitation objective — incapacitation is also a le- 
gitimate state interest for such respondents.''? It is also worth noting that jurisdictions may 
utilise sexual criminogenic risk assessments for varying purposes in their sex offender regis- 
tration and notification laws, although they do not appear required to do so.''* 


4.2.1.5 Juvenile dispositions 


Depending on the jurisdiction, through various mechanisms — including some that may 
utilise forensic evaluation evidence, such as judicial waiver of juvenile court jurisdiction — 
some juveniles may be prosecuted as adults in criminal court.'' If so, these youths will be 
eligible for adult sanctions, or different forms of blended adult sanctions and juvenile dis- 
positions.'!° A few notable limits for adult-like sentences imposed on youth include that a 
juvenile cannot be sentenced to death nor mandatorily (versus discretionarily) sentenced to 
life without the possibility of parole.''” States also vary in their responsiveness to federal laws 
aimed at keeping detained youth separate from adult inmates.''® 

Most juvenile defendants’ cases, though, are processed in juvenile court.'!? Different 
terminology tends to be used in the juvenile justice system owing to its historically re- 
habilitative philosophy. '*° Examples include delinquency instead of crime, adjudication instead of 
conviction, disposition instead of sentence, detention instead of jail, and residential placement or 
training school instead of prison. In addition, certain problematic conduct that is not illegal for 
adults can nevertheless bring a youth within the jurisdiction of a juvenile court — referred to 
as status offenses.'”' Furthermore, the jurisdiction of the juvenile justice system is generally 
limited to childhood and adolescence — though it sometimes extends into young adulthood 
in some locales — such that the time at which point a juvenile would age out of the system 
represents the maximum limit on the duration of a disposition.” 

Notwithstanding these and other distinctive elements of the juvenile justice system, in practice, 
it shares many parallels with its adult counterpart — especially as the juvenile justice system de- 
veloped to incorporate non-rehabilitative objectives, such as accountability. Accordingly, juve- 
niles are afforded most, although not all, of the procedural due process rights in juvenile court 
that adult defendants enjoy in criminal court.” So too do the dispositional options available to 
juvenile court judges generally mirror those discussed for non-capital adult sentencing, except 
that juvenile probation caseloads and custodial facilities will be populated by juveniles instead of 
adults.'”* Insanity defenses may be available to youth processed as juveniles, and sexually dan- 
gerous person statutes often include older juveniles within their reach.” 
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However, given the historically greater emphasis on rehabilitation by the juvenile justice 
system, juveniles’ rights to rehabilitation may be more often or broadly acknowledged by 
courts." Dispositions will tend to be responsive to youths’ developmental needs.'”” More 
restorative justice programs may be available for juvenile offenders, and juvenile judges might 
also dispose of some cases by referral to a community agency or other provider for treat- 
ment.'”® As is the case with adults, both frontend and backend applications of forensic 
evaluation evidence can be seen in juvenile justice, and the range of dispositional options 
available for youth reflect deterrence, incapacitation, and rehabilitation approaches to risk 
management and reduction. 


4.2.2 Decisions within sentencing and execution 


Throughout the USA, dangerousness is involved, in one way or another, in both frontend 
and backend sentencing and disposition decisions. This includes decisions about whether to 
impose certain sentences. For example, some jurisdictions’ adoption of ‘evidence-based 
sentencing’ — that is, criminogenic risk and needs assessment — to determine whether to 
impose a community-based punishment, and the conditions of that probation. It also includes 
decisions about whether to effectuate previously suspended sentences. For example, some 
jurisdictions’ use of risk and needs assessment in probation revocation hearings, which may 
result in the violator being remanded to a jail or prison. Furthermore, it includes decisions 
about whether to prolong or abbreviate sentences. For instance, some jurisdictions’ use of 
risk and needs assessment to facilitate early reentry to the community from prisons.'”” 

Similar examples as to imposition and execution, suspension, prolongation, and termination 
could likewise be offered for civil commitments and juvenile dispositions. Though in the case of 
civil commitment, forensic evaluation evidence concerning mental health functioning plays a 
prominent role in addition to forensic evaluation evidence about dangerousness. And, in general, 
forensic evaluation evidence concerning developmental maturity and treatment amenability tend 
to play a more prominent role for youth dispositions relative to adult sentencing. 


4.2.3 Concepts to be assessed 


Legal standards that may invoke assessment of criminogenic or violence risk, needs, and 
responsivity factors vary according to the referral issue.'*” For instance, with respect to risk, 
statutes, regulations, case law, and other legal sources must be reviewed to determine 
nuanced parameters of the relevant target behaviour given vague statutory references to 
dangerousness, harm, safety, or protection of the community, serious misconduct, and other 
such legal terminology.'”' As an example, the outcome criteria used in mandated federal 
probation and prison risk assessment tools is general and violent recidivism.'”” As another 
example, forensic evaluators often consider contextual/environmental factors in their risk 
assessments. Yet in the capital sentencing context, a jurisdiction’s case law may indicate that 
expert testimony about the risk-reducing effects of the prison environment is irrelevant both 
as mitigation evidence and to rebut evidence of dangerousness as an aggravating factor, 
owing to the jurisdiction’s focus on a defendant’s personal disposition if, hypothetically, 
divorced from situational effects, both in prison and the community. “~ 

In general, though, the criminal justice system tends to be interested in long-term violence 
risk in the capital sentencing context. For non-capital criminal sentencing and delinquency 
dispositions, the focus tends to be on intermediate-term criminogenic or violence recidivism 
risk. For civil commitment of insanity acquittees, the focus is typically imminent violence risk 
to self or others (although the SCOTUS case of Jones v United States referred to criminogenic 
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recidivism risk for the initial commitment of insanity acquittees).'”* And for civil commitment 
of sexually dangerous persons, the focus tends to be on long-term sexual criminogenic risk.” 

In different sentencing and disposition contexts, other criteria besides dangerousness are 
virtually always also relevant. And these factors too often present definitional challenges. In 
capital and non-capital adult sentencing and juvenile dispositions, numerous aggravating, 
mitigating, and other factors will be considered in deciding on a sentence or disposition.'”° 
For inpatient civil commitment of insanity acquittees and sexually dangerous persons, an 
initial and ongoing finding of mental illness, variously defined, is also required.'*” So too is a 
finding of volitional impairment, variously defined, required for sexually dangerous person 
commitments.'”® Amenability to treatment — and relatedly, for youth, developmental ma- 
turity — might also be relevant in some contexts. For example, for specialised treatment- 
oriented sentencing of sex offenders, and youth dispositions. "° 

Race is an impermissible factor for criminogenic risk assessment and sentencing in gen- 
eral.'* However, scholars have raised concerns that reliance on other risk factors may im- 
plicate race or otherwise produce racially disparate effects.'*' The law is newly developing 
concerning the permissibility or not of using gender as a criminogenic risk factor in sen- 
tencing, considering constitutional guarantees of due process and equal protection. "4? 

In the face of the typical legal vagueness as to many psycholegal factors often relevant for 
sentencing and disposition, the Risk-Need-Responsivity (RNR) model has proven very in- 
fluential for experts’ conceptualisation of forensic mental health information in such cases.'* 
Legal professionals are becoming more educated about this conceptual framework as well.'** 

Forensic evaluations are highly prevalent across sentencing and disposition matters, even if 
they are not often required. For example, lay witnesses can testify about their observations of 
an individual, including recent instances of violent or threatening behaviour that can per- 
suade legal decision-makers of dangerousness.'** Nevertheless, the expertise of forensic 
mental health professionals is generally expected and sometimes mandated across different 
sentencing and dispositions contexts. Such experts may be private practitioners who are 
attorney retained or court appointed, or else state-employed evaluators may be court ap- 
pointed, for capital and non-capital adult sentencing, juvenile dispositions, and insanity ac- 
quittee and sexually dangerous person commitments. Assessments bearing on some forensic 
mental health issues, such as criminogenic risk, may also be conducted by community or 
correctional staff persons in probation, parole, and other frontend or backend level-of- 
supervision decisional scenarios. 

Owing to the adversarial nature of the USA legal system, opposing experts are often 
involved in sentencing and disposition matters. The prosecution will retain one or more 
experts, and one or more other experts will be retained by an attorney or appointed by the 
court for the defense — or the respondent in technically civil matters, such as sexually dangerous 
person commitments. So too might several independent evaluators be appointed by the state 
pursuant to its sexually dangerous person procedural scheme.'*® Thus, in many sentencing 
and disposition scenarios, a forensic dialogue is facilitated via opposing testimony at a sen- 
tencing or disposition hearing, or an evaluator’s review of an independent professional’s 
assessment prior to such a hearing. 


4.2.4 Forensic assessment and procedure 


4.2.4.1 The division of evaluator and decision-maker provinces 


Forensic evaluators must be qualified as experts to report and testify about their evaluations. 
A judge or sometimes a jury, in turn, decides all sentencing and disposition questions, and in 
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doing so, the legal factfinder has the general prerogative to weigh the evidence in making 
such judgments. Their decisions are subject only to certain standards upon review by higher 
authorities — in the event of an appeal, for instance. Because legal decision-makers alone are 
so empowered, and because their judgments often include additional considerations beyond 
which forensic evaluators have expertise, such as the interest of the public, some scholars 
caution against practitioners offering opinions on ultimate legal issues.“ 

In some sentencing and disposition scenarios, like probation supervision and ongoing civil 
commitment, forensic evaluator opinions about changes in criminogenic or violence risk or 
mental health status may prompt petitions for judicial determinations of readiness for 
modifications to level of supervision or discharge from inpatient care, respectively. Similarly, 
periodic forensic evaluations might prompt the sharing of updated risk management and 
reduction information with parole boards or other correctional releasing authorities. '** 


4.2.4.2 The impact of forensic assessments on decisions 


Research on the impact of criminogenic and violence risk assessment information on clinical 
and legal decision-making suggests that such information does influence professional and lay 
judgments related to sentencing and dispositions, and that how risk is communicated pro- 
duces differential effects.'*° Relatedly, forensic evaluation evidence of psychopathic traits has 
also been found to influence attitudes in the direction of more punitive sanctions, including 
for youth defendants.'°° Jurors in sexually dangerous person cases have reported viewing 
forensic evaluators as honest and helpful, the use of sexual criminogenic risk assessment 
instruments by experts as increasing perceived predictive credibility, and regarding dis- 
agreement among experts as reflecting case complexity and increasing skepticism about 
experts’ predictive capabilities.'°' Jurors in such cases have also generally reported that risk 
assessment evidence was less influential on their decisions than other offender, offense, and 
testimony characteristics; but jurors who were influenced by the risk assessment evidence 
were particularly likely to regard the respondent as being high risk.'°* Courts in one state 
frequently made decisions consistent with expert evaluator opinions in sexually dangerous 
person cases, especially when evaluators’ opinions were supportive of sexually dangerous 
person commitment. !”? 


4.2.4.3 How a forensic assessment may be processed 


Since rules of evidence for trials generally do not apply at sentencing and disposition hearings, 
judges have especially wide latitude to consider forensic evaluation evidence. An expert can 
be appointed by the court to conduct and testify about a criminogenic risk assessment.'** 
Case law also indicates that sentencing judges are further empowered to compel advanced 
notification to the other side regarding defense-retained experts who will be utilised at a 
hearing, and to overcome assertions of attorney-client privilege for defense-retained experts, 
allowing access to that expert’s information for use by the prosecution and judge.'”” 

Stricter trial-type rules of evidence do, however, often apply at civil commitment pro- 
ceedings. f Thus, evidentiary admissibility rules may play more ofa role in insanity acquittee 
and sexually dangerous person commitments. And there may be a stronger argument for 
deference to attorney-client privilege in these contexts. For example, that the prosecution 
should be blocked from accessing a respondent-retained expert who yielded unfavorable 
opinions for the respondent and was discarded. However, the law is not clear on this 
point.'”” Nevertheless, the effect of stricter admissibility rules may be that potentially more 
expert evidence is excluded from consideration in civil commitment proceedings. 
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4.3 Safeguards for the quality of forensic assessment 


4.3.1 Requirements in law and policy 


There are few legal rules or formal policies in place for forensic evaluations. In the capital 
sentencing context, a defendant’s rights against compelled self-incrimination and assistance of 
counsel require that the defendant be warned about his right to not participate in a court- 
appointed evaluation reaching the issue of dangerousness, and that the defense attorney be 
given advanced notice about the purpose of such an evaluation.'°* Such may also be the case 
for non-capital sentencing and juvenile dispositions, although not in civil commitments 
owing to the non-criminal nature of such cases. 15° Also, while not the norm, some jur- 
isdictions mandate that certain risk assessment tools be used in certain sentencing contexts. 
Examples include criminogenic and violence risk assessment tools developed by the federal 
government for use in federal jurisdiction probation and prison decision making, and 
Virginia’s requirement that a particular sexual criminogenic risk assessment tool be used in 
the screening of sexually dangerous persons.'°° 


4.3.2 Disciplinary and ethical requirements 


Licensing statutes and regulations include similar provisions to ethical codes issued by pro- 
fessional societies, as discussed later, and some states specifically incorporate a professional 
society’s ethical codes or guidelines, giving such the force of law.'°' Licensees who run afoul 
of licensing law provisions may have complaints filed against them — by forensic examinees or 
attorneys, for instance — with their state licensing authority, which results in an administrative 
investigation and disposition. If the licensee is found to have violated one or more of the 
applicable licensing laws, the licensee can be disciplined in the form of fines, restrictions of 
practice areas, temporary practice suspension, or permanent revocation of the privilege to 
practice. Professionals who are found to have engaged in substandard practice may also 
confront challenges with maintaining professional liability insurance coverage.'°” 

While uncommon, a civil malpractice lawsuit can also be filed against a professional, ty- 
pically based on a negligence theory for engaging in conduct that is below the minimal 
standard of care.'°° However, court-appointed evaluators typically have absolute immunity 
from liability for damages connected to their forensic evaluations and testimony.'°* So too do 
evaluators employed by the government, such as those working for a state correctional or 
mental health agency, often have qualified immunity against claims of civil rights violations. 
This defense is applicable when such persons do not violate clearly established rights of which 
the reasonable professional would have known. !® Moreover, evaluators retained by the 
prosecution or defense, rather than appointed by a judge, also enjoy absolute immunity from 
civil liability connected to their court testimony.'°° However, jurisdictions may recognise 
immunity for forensic reports and testimony, while still allowing for potential liability for 
negligence in the actual conducting of a forensic evaluation.'°” And the costs of defending 
against such lawsuits, regardless of whether a plaintiffs suit is likely to succeed, serve as a 
practical deterrent to mental health professionals from engaging in subpar practices.'°* In 
addition, certain egregious forms of unprofessional conduct, such as perjured testimony, can 
give rise to criminal prosecution of a professional. '© 

Apart from licensing board complaints and malpractice lawsuits, professional societies, such 
as the American Psychological Association, American Psychiatric Association, and American 
Academy of Psychiatry and the Law, also issue ethical codes and guidelines to regulate the 
general practices of their members, including in specialty areas like forensic psychology and 
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forensic psychiatry.'’” Members who violate ethical standards in areas such as competence, 


informed consent, and conducting assessments can be sanctioned, up to and including being 
expelled from the organisation.'7' However, unlike potential discipline by a jurisdiction’s li- 
censing authority, sanctions issued by professional societies do not restrict one from practicing. 


4.3.3 Requirements for the evaluator 


The professions typically permitted or recognised as experts to conduct forensic evaluations 
relevant to sentencing and dispositions are doctoral-level providers (i.e. psychiatry and 
psychology). Alhough certain master’s-level providers (e.g. social workers) may also be al- 
lowed to engage in forensic practice in some locales.” Moreover, probation and other court 
or corrections workers, who typically have at least a four-year college degree in a social 
science field or social work, have, with on-the-job training, become increasingly involved in 
criminogenic risk and needs assessment. 7? 

Traditional mental health professionals — for example, psychologists, psychiatrists, and 
clinical social workers — must be licensed in the jurisdictions in which they practice, or 
otherwise satisfy a jurisdiction’s temporary-practice provisions.'’* Some states also require 
that mental health professionals acquire special certifications to engage in forensic work.'” A 
judge ultimately decides whether a professional, proffered as an expert witness, is so qualified 
given the professional’s education, training, experience, knowledge, or skill.‘”° 


4.3.4 Enforcement of requirements 


Attorneys help to safeguard forensic evaluation quality through challenges to forensic eva- 
luators as being unqualified to function as expert witnesses, or challenges to the admissibility 
of their opinions as being the product of insufficient information or unreliable methods. 
They also challenge admitted expert testimony via cross-examination and the presentation of 
opposing expert testimony.” So too might they offer nominations for candidate mental 
health professionals to be appointed by the court.'”* 

Judges, in turn, decide whether to admit proffered expert testimony and the legal fact- 
finder decides the weight to assign to that testimony. An administrative agency may require 
that mental health professionals be certified to engage in forensic work, maintaining a list of 
duly certified practitioners for use by courts and attorneys.'”” Licensing authorities review 
and respond to complaints filed against licensees, and attorney general offices may prosecute 
professionals whose practice violated criminal laws. Jurisdiction-specific or national profes- 
sional societies review ethics complaints and may sanction members with organisational 
expulsion and revocation of organisation-issued certifications of expertise. 

The application of varying rules of evidence in sentencing and disposition matters may 
result in a judge deciding that a proffered forensic evaluator is not qualified to testify as an 
expert, or that an otherwise qualified expert’s assessment methods are insufficiently reliable 
for admissibility. Furthermore, a legal factfinder has the prerogative to find admitted expert 
testimony to be lowly credible and unpersuasive. Beyond rules of evidence, evaluators who 
are not certificated to perform forensic work in jurisdictions that require such certification 
may be disqualified from testifying as an expert. '®° In addition, professionals who engage in 
ethically or legally substandard practice may be sanctioned by professional organisations and 
licensing authorities, sued for malpractice, or prosecuted for criminal conduct. 

As an example, the prosecution-retained psychiatrist in Barefoot v. Estelle (1983), Dr. James 
Grigson, had ethics complaints filed against him with the American Psychiatric Association 
and Texas Society of Psychiatric Physicians. Both professional organisations ultimately 
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expelled him for testifying as to diagnoses without personally examining defendants and 
asserting that he could predict with 100% certainty that examinees would go on to engage in 
violent conduct.'*' However, he was never stripped of his license to practice in Texas, and 
he focused the remainder of his later career on civil forensic work.'*” 


4.4 Safeguards ‘against’ the limited quality of forensic assessment 
4.4.1 Questioning the assessment by the defense 


4.4.1.1 Legal procedures requiring or allowing for contesting assessments 


Defendants are typically permitted to present evidence in sentencing and disposition matters. 
However, SCOTUS, and most other courts that have confronted the issue, have denied a 
constitutional right — rooted in either the federal constitutional right to confront adverse 
witnesses at trial or due process — to confront and cross-examine all adverse witnesses at 
sentencing hearings, even in capital cases.'*? Courts have similarly denied a constitutional 
right for confrontation of witnesses in juvenile dispositions, although some jurisdictions allow 
for it.'** Furthermore, prisoners have very little in the way of due process rights connected to 
parole or other release decision making. '*° 

The right to respond to and challenge evidence is, however, typically afforded in civil 
commitment hearings. ® Moreover, SCOTUS has held that capital defendants have a due 
process right to access and deny or explain all information in a pre-sentence investigation 
report. No assertions or their source contained therein can be withheld from a capital de- 
fendant as confidential.'”” This includes allegedly sensitive forensic evaluation information 
that could conceivably hinder future rehabilitation efforts, which SCOTUS regarded as a 
weak justification in general, and an irrelevant concern on the part of the prosecution in the 
specific context of capital sentencing. 

Criminogenic risk and needs assessments may be included in pre-sentencing or pre- 
disposition investigation reports in adult and juvenile cases.'®® Although challenges may 
occur relatively infrequently across sentencing and disposition hearings, challenges to risk and 
needs assessments might involve their admissibility or weight due to concerns about non- 
standard administration, proper interpretation, psychometric properties, fit with the de- 
fendant or legal question, helpfulness, and probativeness and prejudicialness.'*? However, a 
state supreme court has upheld the denial of a defendant’s request to review the underlying 
details of a proprietary risk assessment tool used at sentencing. 1”? 


4.4.1.2 Contesting forensic assessments during hearings and via appeal 


Forensic evaluation evidence appears to generally be admissible for sentencing and disposi- 
tions, although whether such evidence should be considered at all can be challenged con- 
cerning insufficient evaluator expertise, methodological reliability or validity, or relevance to 
specific legal questions. In addition, the weight that the factfinder will ultimately assign such 
evidence may properly vary.'”' To attack the credibility of such evidence, defendants can 
often utilise cross-examination and contrary expert opinions. |”? 

Adult and juvenile defendants can also typically appeal sentences or dispositions, although 
they may generally waive this right if they pled guilty prior to sentencing.'”” So too can 
respondents subjected to civil commitment typically appeal that decision.'”* Once all other 
routes for relief have been exhausted, defendants and respondents can also file a civil petition 
for a writ of habeas corpus, arguing that they are being unlawfully detained.'”° The grounds for 
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an appeal or habeaus corpus petition can be arguments — of the sort that may be raised during 
the original hearing — about a forensic evaluator or evaluation that informed the sentence or 
disposition. > 


4.4.1.3 Legal aid for indigent defendants 


All criminal defendants have a right to the effective assistance of counsel at initial sentencing 
hearings. "”” If they cannot afford to hire an attorney, indigent defendants have the right to 
appointed counsel in all felony cases and in misdemeanor cases when they are sentenced to 
incarceration or when such a custodial sentence is suspended.'”® Accordingly, most criminal 
defendants will be assisted by counsel in contesting assessments conducted by prosecution- 
retained experts via utilisation of procedural due process safeguards, which may vary de- 
pending on whether the assessment bears upon a trial issue or a sentencing matter. Moreover, 
in capital cases, the federal constitutional guarantee of effective assistance of counsel includes 
that defense counsel conduct a thorough investigation for all potentially mitigating evidence, 
even when the defendant and their family suggest that there is no such evidence.'”” 
Jurisdictions also provide for appointed counsel for civil commitment and juvenile disposi- 
tion hearings.””” 

There are indications from SCOTUS that the admissibility of forensic evaluation evidence 
bearing on dangerousness is justified in part by the possibility for challenging such evidence via 
opposing expert testimony.*”! And, this possibility does not hinge on the ability to pay for an 
expert, at least in the capital sentencing context. SCOTUS has held that when the prosecution 
presents expert forensic evidence of future dangerousness as an aggravating factor for capital 
sentencing, an indigent defendant has a due process right to a court-appointed mental health 
expert for assistance in responding to it.*”” And, the right to effective assistance of counsel can 
be violated when a defense attorney unreasonably fails to secure adequate court funding for a 
sufficiently persuasive expert.” Indigent defendants may not, however, enjoy the benefit of 
attorney—client privilege with court-appointed experts, such that the results of the evaluation 
cannot be kept from the prosecution even if unfavourable to the defendant.*”* 


4.4.1.4 How challenges to an assessment are dealt with in practice 


There are a few different strategies for challenging a forensic evaluation. Of course, if the 
expert was privately retained, the attorney has the option of not disclosing the results of the 
assessment if it is unhelpful to the defense’s case. But, in other cases, experts might be court 
appointed, or the proceedings otherwise require experts to submit their assessments to all 
concerned parties: the prosecution, defense, and court. 

In these cases, the first opportunity to challenge an adverse assessment may be at an ad- 
missibility hearing, based on the argument that the expert’s procedures do not satisfy the 
jurisdiction’s admissibility standard. However, this admissibility procedure, applicable to 
trials, may not be required for many sentencing and disposition matters, although their spirit 
may be incorporated by judges in individual cases. Thus, attorneys in sentencing and dis- 
position matters will rely chiefly on two strategies at the primary sentencing or disposition 
hearing to attempt to persuade the decision maker to not to give the adverse expert’s opi- 
nions much weight. The first is cross-examination of the adverse expert by the attorney, 
potentially informed ahead of time by a retained expert consultant’s review of the adverse 
testifying expert’s work. The second is the presentation of countervailing expert evidence 
and testimony from a retained evaluating expert, or a non-evaluating expert on the generally 
applicable science. 
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Challenges to forensic evaluations can also be raised via argumentation on appeal or pe- 
titions for habeas corpus relief. However, since SCOTUS’s decision in Barefoot v Estelle, courts 
have generally been reluctant to deem criminogenic and violence risk assessments inad- 
missible.*”? For instance, in Coble v State, the trial court admitted expert testimony on 
violence risk assessment despite the expert’s acknowledgement that he used ‘his own personal 
methodology’ and ‘[did] not know whether others rely upon this method, and he [did] not 
know of any psychiatric or psychology books or articles that use his factors’.””° Although the 
Court of Criminal Appeals of Texas later held that the expert’s testimony should have been 
ruled inadmissible, it also decided that the testimony did not have a ‘substantial or injurious’ 
effect on the jury’s deliberations and declined to grant relief.” 

Aside from these legal challenge avenues, aggrieved parties have the option — even if 
infrequently utilised — of filing a complaint against an expert with a state licensing board or 
professional society. An opposing forensic evaluator can do so as well if they believe their 
colleague acted unethically or in a manner inconsistent with standards of practice. The 
American Psychological Association’s ethics code directs psychologists to first confront their 
colleague prior to making a professional complaint, and some scholars have offered guidance 
on how to do so tactfully.”°® Moreover, the American Psychological Association directs that 
ethics complaints against a licensed psychologist who is a member of the organisation first be 
directed to the applicable state psychology licensing authority, in part because professional 
societies have no direct legal authority over the practice of their members.” 


4.4.2 Questioning the assessment by the court 


Scholarly resources are available to assist legal professionals with more critically appraising and 
challenging forensic evaluations and related expert mental health testimony.”'” However, 
available case law evidence suggests that legal decision makers are generally uncritical of 
structured criminogenic and violence risk assessment tools and unstructured risk assessment 
testimony.”'' Research conducted in one state also suggests a fair degree of concordance be- 
tween evaluator opinions and court decisions in sexually dangerous person commitments.” 


4.4.3 Other questioning of the assessment 


Professional societies and other groups may submit amicus curiae (non-party informational) briefs 
in appellate case that raise significant issues about forensic evaluation, especially dangerousness 
assessments.”!? Such filings by mental health professional groups have tended to call for respect 
for scientifically supported risk assessment practices, including an appreciation for the limits of 
the state of the science.*'* Interestingly, though, courts have generally upheld or mandated risk 
assessment practices beyond the scientific limits that have been suggested in such filings.?!° 


4.5 Safeguarding the quality of decision making when confronted 
with disagreement between experts 


4.5.1 Dealing with disagreement 


4.5.1.1 Decisions that especially evoke disagreement 


Given the involved stakes, capital sentencing and sexually dangerous person commitment are 
the most hotly contested types of sentencing and disposition matters. This is suggested, for 
instance, by the number of SCOTUS decisions and amicus curiae briefs these types of cases 
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have generated. And experts’ criminogenic and violence risk assessments are often the most 
contentious issues within such cases. 

Frontend criminogenic risk assessment to inform sentencing is also a current practice or 
proposal in several jurisdictions subject to active debate, especially given questions that have 
been raised about multicultural generalisability issues in risk assessment.”'° The field relia- 
bility of risk assessment tools, and adversarial allegiance/partisan potential of evaluators that 
can manifest in the scoring of risk assessment tools, have also been a recent focus of re- 
searchers.” 


4.5.1.2 Formal options for facilitating optimal decisions 


To facilitate an optimal decision about psycholegal issues involved in sentencing and dis- 
positions, the legal system generally makes use of multiple forensic evaluators. Often, by 
practice or by law, decisions concerning criminogenic and violence risk — especially high 
stakes decisions in capital cases or sexually dangerous person commitment proceedings — 
involve two evaluators, one retained by or appointed for each party.”'® Although the two- 
evaluator system is ripe for leading to expert disagreement, it is consistent with the USA’s 
adversarial system. In theory, the legal system arrives at optimal decisions by allowing litigants 
to make their best arguments — sometimes in part through expert witnesses — with the legal 
decision maker considering both sides’ arguments and then arriving at a final decision. 

There are, however, jurisdictions that involve three forensic evaluators as a matter of 
course, or processes whereby courts can sometimes appoint a third evaluator if the judge 
so chooses. Hawaii, for example, historically used a three-evaluator model for evaluations of 
competence to stand trial, mental state at the time of the offense, and insanity acquittee 
conditional release. Other states allow for the appointment of multiple evaluators in more 
serious cases.” 

Another option available in the federal system and at least some states is for the court to 
appoint its own expert. However, judges seem to rarely exercise this option.” Although 
resistance to the notion of the court appointing a neutral expert, particularly in criminal cases, 
is multifaceted, it often boils down to a perception that doing so runs counter to the ad- 
versarial system.” For instance, based on surveys and interviews conducted with federal 
district court judges, it was concluded, in part, that ‘[j]udges view the appointment of an 
expert as an extraordinary activity that is appropriate only in rare instances in which the 
traditional adversarial process has failed to permit an informed assessment of the facts’. 

There is no standard process for deliberation among forensic evaluators. In cases with 
multiple evaluators, depending on the jurisdiction and type of case, laws may either prohibit 
or permit consultation between the experts. For example, in the context of competence to 
stand trial evaluations, a review of states’ practices revealed that, of the states that routinely 
assigned multiple evaluators to the same case, over 80% allowed the evaluators to commu- 
nicate about their findings and opinions.” In contrast, in Virginia insanity acquittee con- 
ditional release evaluations, which are performed by one psychiatrist and one clinical 
psychologist, the experts are instructed to ‘conduct their examinations and report their 
findings separately.” 

There is also no formal system for concurrent expert evidence, a practice developed in 
Australia and colloquially referred to as ‘hot tubbing’. In this model, experts testify at the 
same time, instead of sequentially, allowing them to explicitly address one another’s approach 
and findings. Although not expressly provided for, legal frameworks in the USA do not 
explicitly prohibit this approach either. Some federal courts have occasionally directed for 
concurrent testimony in civil litigation.” 
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Legal scholars have observed variability in how courts have implemented this practice, 
ranging from using the concurrent approach exclusively, or implementing it after the tra- 
ditional, sequential presentation of expert evidence.””° Some scholars have noted that con- 
current expert evidence might be at odds with defendants’ constitutional rights in criminal 
proceedings. For instance, in such a procedure, defendants would be put in the position of 
presenting substantive evidence before the prosecution has met its evidentiary proof 
burden.””’ Yet, the somewhat relaxed procedural requirements for many sentencing and 
disposition matters may cut against such arguments. Nevertheless, we are not aware of any 
courts that have used this approach to resolve expert disagreement about dangerousness and 
other sentencing and disposition referral questions. 


4.5.1.3 How disagreement between experts is dealt with in practice 


Disagreement between experts, particularly in the context of criminogenic and violence risk 
assessment, is common. Indeed, a growing body of literature has documented the field re- 
liability of forensic evaluators — that is, agreement among clinicians under routine practice 
conditions, rather than well-controlled studies — both in terms of experts’ scores on foren- 
sically relevant assessments instruments and their opinions.”** Findings from this body of 
research include relatively low agreement for scores on risk assessment instruments when 
experts use them in adversarial proceedings.”” Similarly, research suggests that experts dis- 
agree in about half of insanity acquittee conditional release cases, and similarly modest rates of 
agreement have been observed in studies investigating experts’ commitment recommenda- 
tions in sexually dangerous person cases.” 

There are a multitude of reasons for expert disagreement, and some are more easily re- 
solvable than others. One core issue is the complexity and difficulty of forming a forensic 
opinion. Experts are tasked with reviewing and synthesising often limited and contradictory 
information to draw conclusions about psychological functioning and future behaviour — an 
inherently challenging undertaking. Other potential explanations for disagreement include 
the following. First, limitations of professionals, such as those stemming from training def- 
icits, the potential for use of unstandardised methods, and individual evaluator differences. 
Second, experts’ reliance on different information or procedures, such as when experts are 
given access to different records or use different evaluation procedures in the same case. 
Third, biases in the selection of experts, such as when attorneys select experts likely to 
provide a favourable opinion. Fourth, biases brought about by the adversarial system, in- 
cluding adversarial allegiance, or the tendency for evaluators’ opinions to drift towards 
findings that support the retaining party.” 

In practice, it is relatively uncommon for courts to carefully explore the precise reasons for 
expert disagreement and generate novel solutions. Courts are likely unsurprised by expert 
disagreement, as legal scholars have long lamented that experts — particularly medical experts 
— may be biased towards the party that retained them.*** So too do courts anticipate expert 
disagreement to be drawn out by attorneys using the traditional adversarial tools of cross- 
examination and opposing testimony. In some contexts, such as sexually dangerous person 
commitment proceedings, a hearing featuring testimony from opposing experts is the 
norm.” Similarly, given the gravity of capital proceedings, opinions from opposing experts 
about dangerousness — even if the two opinions overlap substantially — typically result in 
rigorous cross-examination and conflicting expert testimony. 

In other scenarios, however, courts opt to resolve expert disagreement without expert 
testimony, and rely only on attorneys’ arguments, their own reading of the experts’ reports, 
or their own judgments based on other evidence. For instance, at least in some states, insanity 
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acquittee commitment proceedings do not regularly require expert evidence. And when 
faced with conflicting expert evidence, some scholars suggest that courts tend to resolve 
disagreements by selecting the more conservative choice, such as ordering sexually dangerous 
person commitment rather than conditional release.”** 

Overall, forensic mental health expert disagreement is quite common, and not at all 
surprising to courts. In practice, courts will consider what opposing experts reported and 
testified about, the experts’ responses when cross-examined by attorneys, and ultimately, 
their own judgements about the experts’ convincingness and the non-expert evidence 
bearing on the psycholegal factors at issue. Although courts generally have the discretion and 
prerogative to implement other solutions for managing disagreement among experts — such as 
appointing a third expert or arranging for concurrent presentation of expert evidence — 
scholars suggests that courts do not regularly employ these less-traditional options. 


4.5.1.4 Roles of professional organisations and licensing authorities 


Professional societies can issue ethical codes and practice guidelines for specialty areas, such as 
forensic psychology, related to those general codes. And, they can sanction members up to 
expulsion from the organisation for violations of ethical standards. They can also advocate 
with mental health professionals and courts via mechanisms such as policy-oriented research 
reviews — such as those issued by the American Psychology—Law Society’s Scientific Review 
Paper Committee — and amicus curiae briefs submitted to courts.” 

State licensing authorities, in turn, promulgate administrative regulations that implement 
state statutes in more detail to direct acceptable practice, and sanction licensees for deficient 
practice. This includes up to stripping them of the privilege to engage in forensic work, or their 
profession at all. Anecdotally, however, state licensing authorities tend to be more concerned 
about forensic practice in family law cases than sentencing or disposition matters.” 


4.5.1.5 Training exchanges among involved disciplines 


Cross-training of the involved disciplines — that is, training forensic evaluators about law, and 
legal professionals about forensic evaluation — can play a significant role in improving de- 
cision making in cases that feature forensic evaluations. As a guiding principle, all forensic 
evaluators should have some training in the law to be properly grounded in work that will be 
used to inform legal decision makers. For without an appropriate grounding in the law, 
evaluators are at risk of misunderstanding their roles or providing information that is irre- 
levant to legitimate psycholegal questions. Similarly, legal professionals who receive training 
about forensic evaluation are positioned to be much savvier consumers. Solid training in basic 
principles of forensic evaluation can empower lawyers and judges to discriminate between 
cases where reasonable professionals might disagree and cases where there is disagreement 
because one or both experts did not follow standard or best practices. 

Whether and how forensic evaluators and legal professionals receive relevant cross- 
disciplinary training varies tremendously. Regarding training of evaluators, some clinicians 
receive this education during their graduate training or at the postdoctoral fellowship level, 
while others seek out training later in their careers if they become interested in transitioning to 
forensic work.””’ Some states have instituted statewide training requirements as a prerequisite 
to mental health professionals completing certain forensic evaluations, including some invol- 
ving risk assessments. For example, in Virginia, to participate in insanity acquittee conditional 
release cases, evaluators must be ‘skilled in the diagnosis of mental illness and intellectual dis- 
ability and qualified by training and experience to perform such evaluations’.”°® The necessary 
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training is overseen by the state’s Office of Forensic Services in the Department of Behavioral 
Health and Developmental Services. Similarly, in Washington State, the Office of Forensic 
Mental Health Services, part ofthe Department of Social and Health Services, has implemented 
a statewide, comprehensive forensic mental health services training program.””” These types of 
training programs include, as a foundation, the law applicable to different types of forensic 
evaluations. 

Importantly, though, many statewide training programs, and the state statutes or regula- 
tions that require them, pertain primarily to competence to stand trial and mental state at the 
time of the offense evaluations.**” They do not necessarily extend to forensic evaluations for 
sentencing or dispositions. And while evaluator certification programs are becoming in- 
creasingly common, at least for evaluations such as competence to stand trial, most states do 
not have any such mandatory training requirements. ”*' 

Training of judges and lawyers about the principles of forensic evaluation, and crimino- 
genic and violence risk assessment specifically, is neither standardised nor systematic. Judges 
certainly receive training in expert testimony and rules of evidence (e.g. through the 
National Judicial College), but they do not necessarily have opportunities to attend trainings 
about forensic evaluation for sentencing and disposition matters. The same is true for at- 
torneys. While lawyers might happen across workshops or seminars about forensic evalua- 
tions generally, or risk assessment specifically, this type of training generally is generally not 
afforded in a systematic fashion. 

Forensic mental health scholars may publish articles in outlets (e.g. Court Review, the 
journal of the American Judges Association), or issue reports that are intended for legal 
audiences.”*” Similarly, multidisciplinary panels of experts might issue reports through 
professional organisations, such as the American Bar Association’s Criminal Justice Standards on 
Mental Health.2* So too do forensic mental health professionals offer educational lectures for 
legal professionals, and vice versa.”** 


4.5.2 Best practices 


All said, there are relatively few processes for resolving expert disagreement. Nonetheless, 
courts generally are empowered to implement creative solutions, and forensic researchers and 
scholars have identified some such potential solutions to further facilitate optimal decision 
making. Some practices are relevant to cases involving disagreement between experts, 
whereas others are designed to reduce the likelihood of disagreement from the outset. 
One cause of disagreement involves forensic evaluators considering different information. 
This might be the product of experts having access to different records or other informational 
sources concerning the examinee, or eliciting different statements, reactions, or behaviours 
from the examinee during interviews or testing. Similarly, if experts use different evaluation 
procedures, it is not particularly surprising that they may arrive at different conclusions. 
Disagreements that arise from use of different information or procedures could be resolved by 
greater utilisation of legal procedures (e.g. judicial orders) to ensure that experts are given access 
to the same information and follow the same basic procedures. Although, given the nature of 
the USA’s adversarial system, it can be expected that some attorneys would dispute such de- 
velopments. Additionally, recording evaluations — while not often required in any jurisdiction — 
can be a way for mental health and legal professionals to see for themselves how a particular 
expert’s questions and evaluation procedures may have led to the expert’s particular opinions. 
Thus, judges have occasionally required experts to record evaluations in highly contested cases. 
Forensic evaluator transparency is a crucial component for understanding and resolving 
expert disagreement. Thus, evaluators should be transparent about their sources of information 
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and employed procedures, and how they arrived at their conclusions. Of course, testimony and 
cross-examination can also draw out these matters to highlight and elucidate reasons for dis- 
agreement — allowing the legal decision maker to give greater weight to the opinion that was 
based on better data, procedures, and reasoning. Concurrent expert evidence also has the 
potential to efficiently clarify the reasons for expert disagreement by requiring experts to re- 
spond to one another in real time. However, this process is rarely used and might not be feasible 
in criminal proceedings given certain due process rights enjoyed by defendants. 

Other options involve restructuring the assessment process to reduce the odds of expert 
disagreement from the outset. Given the research on adversarial allegiance, or the tendency 
for experts to drift towards supporting the side that retained them, courts and attorneys might 
consider the use of ‘blinded’ experts — that is, experts who do not know which party retained 
their services. One model for blinded experts has been described for civil legal questions, and 
it is possible that some offices employing several forensic evaluators could implement 
blinding via an intermediary staff member who interacts with the referring party and passes 
on only relevant case information to the evaluators.” The use of blinded experts does, 
however, pose a host of challenges in many forensic evaluation contexts, and requires courts 
and attorneys to see value in the novel solution. 

Somewhat like the model of a court-appointed expert, attorneys could also consider the 
distinctive solution of mutual referral to a single evaluator. This approach would help ensure 
that an evaluator is given access to all relevant information, as determined by both parties. 
Such a solution is thus free, in theory, from the drift that may occur due to adversarial 
allegiance. 


4.6 Critical reflections 


A review of forensic evaluations for sentencing and dispositions in the USA is a complex task, 
both by virtue of the complex federalism presented by the USA’s legal system, and the range 
of sentencing and disposition legal questions involving psycholegal factors. Moreover, the 
law has not yet provided clear answers to several subtopics we have described. Entire texts 
have been devoted to some of this complexity.**° Indeed, the international comparative law 
approach used by this book could just as fruitfully be applied to the numerous jurisdictions 
within the USA. Nonetheless, a few concluding remarks can be made. 

In many ways, forensic evaluations and dangerousness determinations are regarded as so 
firmly rooted in the legal system that they are beyond reproach.7*” However, jurisdictions 
have proceeded more cautiously with certain other risk assessment applications, especially 
when it comes to incorporating criminogenic risk assessments into ‘pure’ frontend sen- 
tencing decisions — often termed evidence-based sentencing. Increased attention is also being 
paid to the field reliability of risk assessment, and evaluator biases and debiasing strategies. 
As the state of the science of the assessment of risk, needs, responsivity factors, and non- 
criminogenic needs — psychological constructs relevant to the different psycholegal factors 
that may be involved in various sentencing and disposition matters — has progressed, so too 
has the legal system learned of some of these advancements and limitations through the 
educational advocacy efforts of professional organisations and scholars, and the testimony 
of experts in individual cases. 

Today, lawyers, judges, legislators, and other professionals involved with the legal system 
have generally come to expect better-quality forensic evaluations, which they consider with a 
mote critical eye. But progress has been slow. Sentencing and disposition decisions implicate 
bedrock American principles such as liberty and equal protection of laws. The reciprocal 
spurring of the disciplines that conduct forensic evaluations or make legal decisions regarding 
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dangerousness and other psycholegal factors — to continue to refine practices and policies, 
with sensitivity to fairness and systemic effects — are desirable pressures and aspirations. 
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Chapter 5 


A Canadian perspective 


Michelle S$. Lawrence and David W. Morgan 


5.1 Introduction 


The complexity of Canadian law and practice in the sentencing of violent offenders cannot 
easily be captured in a short chapter. What follows is the authors’ best attempt at summarising 
the salient aspects of the topic, in the hope that the content assists in a productive com- 
parative analysis between the experiences of our country and those of our counterparts 
around the world. There is much that Canada can contribute to the global conversation on 
this topic and, as set out herein, much we might yet improve. 


5.1.1 The legal system 


Canada’s legal system is based on common law and civil law traditions and is inclusive of 
Indigenous legal orders and treaty rights. In that way, our legal system reflects the region’s 
unique history and the constellation of peoples who have inhabited this part of North 
America over centuries. 

The modern nation of Canada was constituted in 1867 on the passage by the British 
Parliament of the British North America Act.' That Act united British colonies into a single 
confederation. It established two levels of government — a federal government and a pro- 
vincial government — and it distributed specific legislative powers to each. 

The sentencing of offenders engages both federal and provincial legislative powers. The 
British North America Act assigned the federal government jurisdiction over matters of criminal 
law and procedure (s. 91(27)) and the management of penitentiaries (s. 91(28)). It gave the 
provincial government authority over prisons (s. 92(6)) and the administration of courts of 
criminal jurisdiction (s. 92(14)). Moreover, significant to cases involving the prosecution and 
sentencing of accused persons with mental disorders, it assigned provincial government jur- 
isdiction over hospitals and asylums (s. 92(7)). 

Pursuant to its jurisdiction over criminal law and procedure, the Canadian federal 
government enacted the Criminal Code” and the Youth Criminal Justice Act.” The Criminal 
Code includes principles and rules for the sentencing of adult offenders (Part XXIII). It also 
includes a preventive detention regime for the designation of offenders as dangerous or 
long-term offenders and for the imposition of extended sentences in those cases (Part 
XXIV). The Youth Criminal Justice Act includes specific principles and rules to be applied in 
cases involving young persons. In Canada, for sentencing purposes, a ‘young person’ is 
defined in the Youth Criminal Justice Act to mean ‘a person who is, or in the absence of 
evidence to the contrary, appears to be twelve years old or older, but less than eighteen 
years old ...’ and includes any person charged with an offence committed while in that 
particular age range (s. 2(1)). 
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Criminal prosecutions are conducted by federal and provincial prosecution services. 
Prosecutors are referred to as Crown Counsel, though they are expected to operate in- 
dependently from the political branches of government. Prosecutions generally proceed in 
criminal courts situated at or near the place where the offence was committed. These courts 
are administered by provincial governments, pursuant to the authority vested to them by 
section 92(14) of the British North America Act. 

Canada has three territories in its northern region, each with its own government. 
Territorial governments operate with the delegated authority of the federal government. 
They do not have the same constitutional standing as provincial governments. In Canada’s 
territories, courts of criminal jurisdiction are administered by the federal government and 
prosecutions are run by federal prosecutors. 

As a result, the process and practice for sentencing offenders vary somewhat between 
regions. Notably, in some regions, there are specialised courts dedicated to the management 
of cases involving Indigenous accused persons and offenders. In other regions, the courts 
integrate Indigenous practices, such as sentencing circles, into their process. 

Notwithstanding these regional variations, all courts of criminal jurisdiction — wherever 
situated in Canada — are required to follow the rules of criminal procedure stipulated in the 
Criminal Code. These rules are premised on the adversarial model. In this model, the Crown 
represents the public interest. Generally speaking, to secure a conviction the Crown must 
prove all elements of the offence and the absence of a viable defence to the standard of proof 
beyond a reasonable doubt. The accused has a right to remain silent. Accordingly, the ac- 
cused is not required to give testimony and may elect not to introduce any evidence by way 
of defence. Victims are not parties and, with limited exception, do not have formal standing 
in criminal proceedings. 

Trial proceedings may proceed before a judge and jury or before a judge alone. There are 
specific rules in the Criminal Code that stipulate how a particular case can proceed. By 
contrast, sentencing hearings always proceed before a judge alone. In the sentencing phase of 
a criminal prosecution, judges serve as both the triers of fact and of law. In relation to the 
latter, in accordance with Canada’s common law traditions, they must apply the doctrine of 
stare decisis. In the interpretation and application of legislation, and in their exercise of their 
discretion generally, they are governed by the decisions of any superior court, including the 
appellate courts within their province or territory. The Supreme Court of Canada is the 
highest court in Canada. Its decisions bind all lower courts throughout the country. 

It is important to note that all governments and courts in Canada are subject to the Canadian 
Charter of Rights and Freedoms.* The Charteris a constitutional document and is considered to be 
the supreme law of Canada. It contains fundamental freedoms and rights, including legal rights 
applicable to criminal prosecutions. Among these legal rights is the right not to be subject to any 
cruel and unusual treatment or punishment (s. 12). Any law found by the courts to violate a 
Charter right or freedom — including, for example legislation that imposes a grossly dis- 
proportionate mandatory minimum sentence — may be struck down (s. 52(1)).° 


5.1.2 The related tradition of forensic assessment 


The term forensic can be described as relating to, or dealing with, the application of scientific 
knowledge to legal problems. In Canada, as elsewhere, a forensic psychiatric assessment is 
therefore only undertaken pursuant to a request or order from a third party, such as a lawyer, 
a court or a review board, and the sole purpose is to address a legal issue. 

A clinical assessment is usually undertaken in order to reach a diagnosis, formulate a 
treatment plan and identify the means to deliver treatment, with the intention of alleviating 
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the patient’s clinical distress and improving their level of functioning. The medical concept of 
mental disorder is utilised, and is defined in the DSM-5-TR as a ‘syndrome characterized by 
clinically significant disturbance in an individual’s cognition, emotion regulation, or behavior 
that reflects a dysfunction in the psychological, biological, or developmental processes un- 
derlying mental functioning’. In undertaking a clinical assessment, the forensic psychiatrist is 
acting in a treatment role, has a fiduciary duty to the patient and, as such, is ethically bound 
to act in the best interests of the patient at all times.’ 

It follows that the approach taken in a forensic assessment differs from a clinical assessment. 
In undertaking a forensic assessment, the role of the forensic psychiatrist is that of an expert 
witness whose duties flow not to the patient but to the court. There are also other important 
ethical differences between forensic and clinical assessments which will be explored later. As 
detailed below, the definition of mental disorder for legal purposes also is defined in ma- 
terially different ways. Moreover, whether a particular condition constitutes a mental dis- 
order by law is a matter for the court alone to decide. 

In Canada, forensic assessments can be ordered by the court under specific provisions of 
the Criminal Code and Youth Criminal Justice Act. These are described below. It is important to 
note that, while the focus of this chapter is on the sentencing of offenders in the criminal 
justice system, forensic assessments are not limited purely to the criminal, but can also en- 
compass civil tort actions, issues of professional regulation, malpractice, and disability. 

The professions able to undertake court-ordered assessments are designated by the relevant 
Provincial Minister of Justice, and across Canada, psychiatrists are universally so designated. 
With regard to forensic psychiatry, in particular, the Royal College of Physicians and 
Surgeons of Canada (RCPSC) is the recognised national body which sets standards for the 
training, education, and maintenance of certification for all specialist physicians and surgeons. 
The RCPSC was established in 1929 by a special act of Parliament to oversee the medical 
education of specialists in Canada, and as such is neither a licensing nor disciplinary body. Its 
remit is instead to set national standards for medical education and continuing professional 
development in Canada for 67 specialties and subspecialties. Forensic psychiatry is recognised 
as a subspecialty by the RCPSC.? It requires an additional year of subspecialty training, 
which is undertaken subsequent to the completion of a five-year psychiatry residency and the 
successful completion of the FRCPC examinations. In Canada, entry is competitive. 
Forensic psychiatry subspecialty training has a defined academic curriculum, together with 
prescribed periods of training and numbers of assessments in adult forensic criminal psychiatry 
and electives in, for example, youth forensic criminal psychiatry, correctional psychiatry and 
civil forensic psychiatry. There is a subspecialty written examination at the end of the PGY- 
6, and on passing this the individual is recognised as a subspecialist forensic psychiatrist. The 
Royal College is responsible for the standards and accreditation of all postgraduate sub- 
specialty academic training schemes in forensic psychiatry in Canada, such as those at the 
Universities of Toronto, Ottawa, McMaster, Alberta, and British Columbia, and at the 
University level training is overseen by a training programme director. 

The Canadian Academy of Psychiatry and the Law (CAPL) is the national body re- 
presenting forensic psychiatrists, and its members include faculty at various academic in- 
stitutions across the country. The mission statement of CAPL includes the development of 
professional standards of practice, the advancement of continuing education, and the sti- 
mulation and encouragement of research. CAPL holds an annual scientific and education 
conference and the executive meets twice yearly. Provincial chapters exist in Québec and 
British Columbia. 

Psychologists also often undertake forensic assessments in Canada, both in criminal and 
civil matters. Criminal forensic psychology doctoral programmes are offered at a number of 
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Canadian universities, and entry to these programmes is competitive. Licensure is regulated at 
a provincial level, and the relevant standards of each province are consistent with the stan- 
dards of the Canadian Psychological Association (CPA), the national association for psy- 
chology in Canada. Forensic psychology is not recognised as a subspecialty by the licensing 
provinces or by the CPA. In order to become a member of the CPA, an individual must 
possess a master’s or doctoral degree in psychology, conferred by a university of recognised 
standing. The CPA does have a section for criminal justice psychology, for members who 
undertake work in a variety of criminal justice and forensic settings, and it organises 
workshops, symposia, and discussions at the annual CPA convention. 

Beyond its tradition of rigorous training of mental health professionals, Canada has a long 
and distinguished history in the development of psychological instruments for the risk as- 
sessment of violence and sexual violence, particularly in the provinces of Ontario and British 
Columbia. Instruments developed by Canadian academics for use in adults include actuarial 
tools, such as the VRAG and SORAG,’ Static 99 Ro and PCL-R, !! and structured pro- 
fessional judgements, such as the HCR-20,!? RSVP," START, '* eHARM, and SARA. '® 
Risk assessment tools for adolescents developed in Canada include the PCL-YV,'” 
SAVRY," and START-AV” for violence and the ERASOR” for sexual violence. For 
further details regarding the specific instruments, their validity and reliability, the reader is 
directed to the Handbook of Violence Risk Assessment.”' Close relationships between academic 
institutions and provincial forensic psychiatric services in Canada have facilitated the de- 
velopment of these instruments, and have led to their use being widely embedded in practice. 


5.2 Short overview of the role of assessment in sentencing offenders 


5.2.1 Sentences and execution 


The Criminal Code stipulates maximum custodial sentences for particular offences, and for 
some offences it also includes mandatory minimum sentences. There is no provision in the 
Criminal Code for the death penalty. For the offence of first-degree murder, which is 
considered the most serious form of homicide in Canadian law, the mandatory minimum 
sentence is life imprisonment without eligibility for parole for a period of 25 years (s. 
235(1)). 

It is also possible in Canada for a sentence to run for an indeterminate period. As noted 
above, Part XXIV of the Criminal Code includes a preventive detention regime. This regime 
is based on an assessment of the offender’s likelihood to commit offences in the future. It is 
often engaged in cases where there is evidence of a long-standing pattern of the offender 
being unable to withhold deviant impulses, resulting in chronic offending that causes noxious 
harm and poses a significant and ongoing risk to the public. In such cases, the sentencing 
court may designate an offender as a “dangerous offender” or a “long-term offender”. The 
latter designation may result in a long-term supervision order for a period of up to ten years 
beyond whatever sentence was imposed for the index offence (s. 753.1(3)). The former 
designation may result in an order of confinement in a federal penitentiary for an in- 
determinate period (s. 753(4)(a)). 

In the provinces, if an accused is convicted and sentenced to a custodial term of less than 
two years, then the offender will be required to serve that sentence in a provincial prison. 
These institutions typically offer mental health and psychiatry in reach services, and a limited 
choice of rehabilitative programmes, such as those to address substance use. If a mentally 
disordered offender requires transfer to a hospital for inpatient psychiatric treatment, then the 
region’s provincial or territorial mental health legislation is used. The exact mechanism for 
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the transfer depends on the arrangements in place in that region. Offenders typically serve 
short sentences in provincial prisons and are released to community supervision. Once in the 
community they are usually required to serve a term of community supervision under a 
probation order and may be able to access community forensic psychiatric services, which 
can range in the services they can offer. 

If the sentence is for a term of incarceration of two years or more, the offender must serve 
the sentence in a federal penitentiary. Naturally, by reason of the lengthy nature of their 
sentences, long-term and dangerous offenders are housed in federal facilities. These facilities 
are located throughout Canada and are managed by the Correctional Service of Canada 
(CSC). CSC is organised on a regional basis, and each region provides a range of different 
security establishments. Before being classified and placed in a particular facility, offenders are 
first evaluated in a Regional Reception and Assessment Centre (RRAC) where assessments 
of the risk of violence and institutional adjustment are undertaken, and psychological in- 
struments, such as the PCL-R and HCR-20, are used. The federal correctional system offers 
a wide variety of different rehabilitative programmes for violent offenders, sexual offenders, 
and Indigenous offenders. When providing treatment, the Risk-Needs-Responsivity 
model” dictates that treatment should incorporate various learning strategies, and be tai- 
lored to the offender’s particular learning style; this is applied in the federal system. The 
federal system also offers an entirely integrated psychiatric hospital system, where offenders 
can be admitted under the relevant provincial or territorial mental health legislation for 
treatment. When a federal offender is granted parole by the Parole Board, there then follows 
a period of community supervision. During this time, CSC contracts with psychiatrists in the 
community to provide ongoing psychiatric care. Parole officers maintain supervision, chal- 
lenge antisocial attitudes and undertake maintenance programming. 

Custodial sentences are rarely imposed on young offenders. The Youth Criminal Justice Act 
includes provisions that significantly restrict the ability of a sentencing court to imprison a 
young offender (s. 39). Likewise, for adult offenders, the Criminal Code articulates a principle of 
restraint in sentencing. The Criminal Code includes provisions that discourage the use of in- 
carceration and promote non-custodial sentencing options (ss. 718(c), 718.2(d), 718.2(e)). It 
allows some sentences to be served in the community on what is called a conditional sentence 
order (s. 742). It permits in some cases non-custodial options such as fines (s. 716, 734), 
probation (s. 731(1)) and discharges (s. 717). It provides also for the granting of a variety of 
ancillary orders, including weapons prohibitions (ss. 490(9), 491), sex offender registration 
requirements (ss. 490.011—490.32), and orders that compel the offender to submit a DNA 
sample to a national repository used by law enforcement for investigative purposes (s. 487.051). 

Part XX.1 of the Criminal Code creates a separate disposition regime for accused persons 
who are found to be not criminally responsible by reason of a mental disorder (NCRMD). In 
such cases, the trial court may craft its own disposition, or it may defer the issue to the 
relevant provincial or territorial Review Board. The court or Review Board may order that 
the accused be detained in a psychiatric hospital (s. 672.54(c)) or discharged into the com- 
munity on conditions (s. 672.54(b)). Either way, pursuant to section 672.54(a) of the 
Criminal Code, an NCR accused person is entitled to be absolutely discharged unless he is 
found to constitute a significant threat to public safety. 

Part XX.1 of the Criminal Code was amended recently on the passage of the Not Criminally 
Responsible Reform Act.” This Act introduced new provisions whereby the court could 
designate an NCR accused person as a ‘high-risk accused’. The high-risk accused designation 
is similar in some ways to a dangerous offender designation in the sense that it may be based 
on evidence that shows a pattern of grave offending. It also is particularly onerous in that 
it significantly limits the remedies and privileges otherwise available to the NCR accused. 


A Canadian perspective 103 


The impact of these amendments has yet to be fully realised, though they are expected to 
affect a large number of NCR accused persons in Canada.” Arguably, however, some as- 
pects of those amendments are constitutionally infirm and might yet be struck down if they 
are found in a future case to violate the Charter.” 

There is no provision in the Criminal Code for the imposition of treatment without the 
consent of the offender.”° Pursuant to section 742.3(2)(e) of the Criminal Code, as part of 
probation or as a condition of discharge, sentencing courts may require that an offender 
attend a treatment programme. This provision does not authorise a further requirement that 
the offender takes medication. The sole exception to the general prohibition on compelled 
treatment in Canadian criminal law is for cases where the accused is found unfit to stand trial 
by reason of mental disorder. Section 672.58 of the Criminal Code provides that a court may 
direct the treatment of an unfit accused person for the purpose of making that person fit to 
stand trial. Even then, the Criminal Code stipulates strict preconditions and limitations for 
such an order (ss. 672.59-672.62). 

Otherwise, in Canada, any physician who seeks to administer treatment without the 
consent of the patient — whether that patient is an NCR accused person or an offender 
subject to a sentence in a prison or penitentiary — must comply with the strict requirements of 
the applicable provincial or territorial mental health legislation. These requirements vary 
between regions.” For example in the province of Ontario, medication cannot be ad- 
ministered without the prior consent of the patient given while competent, or the consent of 
the patient’s substitute decision-maker.** By contrast, in the province of British Columbia, a 
patient’s consent may be deemed by operation of statute. Section 31(1) of the Mental Health 
Act” stipulates that treatment authorised by the director of a mental health facility is deemed 
to be given with the consent of the patient. 


5.2.2 Decisions within sentencing and execution 


5.2.2.1 Decisions concerning fitness to stand trial 


It is a fundamental principle of Canadian law that an accused person is entitled to be present 
throughout his trial. That entitlement extends through to the sentencing hearing.” The 
concept of presence includes not only physical presence but also mental presence. In Canada, 
by operation of section 672.22 of the Criminal Code, an accused is presumed fit to stand trial. 
However, where there are reasonable grounds to believe that the accused is unfit on account 
of mental disorder, the court may direct that the issue of fitness be tried (s. 672.23). If the 
court decides that the accused is in fact unfit to stand trial, then the criminal prosecution is 
postponed until such time as the accused becomes fit, or until some other disposition can 
properly be made. 

An accused who is found to be unfit is managed in the forensic mental health system 
subject to the terms of disposition in section 672.54 of the Criminal Code. These are described 
below. 


5.2.2.2 Decisions on the sentencing of adult offenders 


On the conviction of an adult offender, the court must decide what sentence to impose by 
way of punishment. This decision necessarily involves the identification of those sentencing 
options permitted under the Criminal Code. The sentencing court is bound by whatever 
restrictions are specified in the governing legislation. It otherwise falls to the sentencing court 
to exercise judicial discretion in the selection of sentence. 
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In deciding how to exercise its discretion on sentencing, the sentencing court is guided by 
case law and by the principles of sentencing articulated in Part XXIII of the Criminal Code. 
These principles are important to the determination of what constitutes a fit sentence in 
Canadian law. Others have written extensively on the topic.”' Significant for the purposes of 
this chapter is the fundamental principle of sentencing articulated in section 718.1 of the 
Criminal Code, that being the principle that “[a] sentence must be proportionate to the gravity 
of the offence and the degree of responsibility of the offender’. 

In some cases, the application of the proportionality principle requires that the sentencing 
court determine whether an offender’s moral blameworthiness was impacted by mental 
disorder. Forensic assessment can help the sentencing court understand the extent to which 
an accused’s capacity to exercise rational choice was constrained by mental disorder, and 
whether the degree of responsibility attributable to the accused was diminished as a result. In 
such cases, assessments may focus on any mental disorders present, and their relationship to 
the offending behaviour. The essence of a forensic assessment, after all, is to analyse and 
understand the mental factors and processes driving the behaviour in question. These as- 
sessments may also include risk assessments and speak to the question of how various clinical 
factors — including treatment potential — interplay to increase or mitigate the individual’s risk 
of future violence. Evidence of this nature is not strictly required, but it is useful to the 
sentencing court as it relates to the potential manageability of the individual in a community 
setting. Naturally, in such cases, it is important to consider adverse childhood experiences, 
and any particular relevant considerations such as stalking, domestic violence or fixated 
threat. Comparable assessments undertaken on adolescents add developmental complexity, be 
that physical, sexual, cognitive, emotional, moral, or interpersonal.” 

Whatever the outcome of sentencing, the court cannot direct that the offender serves the 
sentence at a particular institution or facility. As noted earlier, adult offenders with custodial 
sentences of two years or more are housed and managed by the Correctional Service of 
Canada (CSC). Sentences of less than two years are served in provincial jails. In all cases, 
however, risk assessments may be undertaken by forensic psychiatrists or psychologists during 
the offender’s tenure in the correctional institution. In the federal system, risk assessments are 
initially undertaken at the time of entry and are used to determine the level of security 
required for the offender. As noted earlier, they are also considered when an offender applies 
for parole. 


5.2.2.3 Decisions on the sentencing of young offenders 


In Canada, young people may be held criminally responsible for offences committed at 12 
years of age. However, in the criminal justice process, they are dealt with very differently 
than adults. In sentencing adults (aged 18 years or older), the court must craft a sentence that 
takes into account, among other objectives, the goals of denunciation, deterrence and re- 
habilitation. By contrast, in dealing with youth who commit offences, the paramount 
consideration is the objective of rehabilitation. Courts prefer to use custodial sentences as a 
last resort, and instead look to maximise community resources so as to minimise any dis- 
ruption. The principles set out in section 3 of the Youth Criminal Justice Act aim to hold the 
young person accountable for their actions through appropriate and proportionate sanctions, 
with the intention of promoting their rehabilitation and reintegration into the community. 
The Act specifically provides for young people to be referred to community programmes or 
agencies to help them address the circumstances underlying their offending behaviour, and 
thus supports the prevention of crime. Such programmes or agencies are delegated to a 
provincial level and vary considerably across Canada. 
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In sentencing young offenders, the Youth Criminal Justice Act permits various assessments to 
be ordered by the court. These are most commonly pre-sentence reports which provide the 
court with an assessment of the young person’s background, development, functioning, 
strengths and clinical needs relevant to their offending behaviour. In cases involving ado- 
lescents, particular attention should be given to cognitive, emotional, interpersonal, and 
moral development, and the effect of any abuse, neglect, or other adverse childhood ex- 
periences. Personality traits may become clearer as a youth gets older, but significant caution 
should be exercised before diagnosing a personality disorder. Psychological assessments of 
intelligence and academic achievement, state and trait anger, and emotional functioning can 
be of significant assistance in the forensic assessment of adolescents, as can specific risk as- 
sessments for violence (SAVRY) and sexual violence (ERASOR). 

In addition, the Act provides for assessments in cases involving applications in parti- 
cularly serious cases to transfer the matter to adult court. In cases involving youth, there is 
a statutory presumption of reduced moral culpability and immaturity, and if this pre- 
sumption can be rebutted by Crown Counsel then the young offender can be raised to 
adult court for sentencing. 


5.2.2.4 Decisions on applications for preventive detention 


In cases where Crown Counsel seek to invoke the preventive detention provisions of the 
Criminal Code, the sentencing court must decide whether to designate the offender as a 
dangerous or long-term offender and it must determine the appropriate disposition. 

The criteria for designation are set out in sections 753 and 753.1 of the Criminal Code. 
Pursuant to section 753, the court shall designate an offender to be a dangerous offender in 
two possible scenarios. A dangerous offender designation may be made if the court is 
satisfied that the offence for which the offender is convicted is a serious personal injury 
offence that involves the use or attempted use of violence, and the offender constitutes a 
threat to the life, safety, or physical or mental well-being of other persons as assessed on the 
basis of the pattern and nature of the offender’s past behaviour. Alternatively, the court 
may designate the offender as a dangerous offender if the offender is convicted of sexual 
assault and his conduct in any sexual matter has shown a failure to control sexual impulses 
and the likelihood of causing harm to another person through failure in the future to 
control those impulses. 

Pursuant to section 753.1 of the Criminal Code, the court may designate an offender a 
long-term offender if it is satisfied that the current offence warrants a sentence of im- 
prisonment of two years or more, that there is a substantial risk the offender will re-offend, 
and there is a reasonable possibility of eventual control of that risk in the community. 
Section 751.1(2) includes a non-exhaustive list of circumstances the court may consider 
when deciding whether the offender is at substantial risk of re-offending, including the 
nature and pattern of behaviours that show a likelihood of future harm. 

On the designation of an offender as a dangerous offender or a long-term offender, in 
accordance with section 751(4) of the Criminal Code, the sentencing court must then determine 
the appropriate disposition. Its options for the sentencing of dangerous and long-term offenders 
are listed, respectively, in sections 753(3) and 753.1(3) of the Criminal Code. Pursuant to section 
753(4.1), on the designation of an offender as a dangerous offender, the court is obliged to 
impose a sentence of detention in a penitentiary for an indeterminate period unless it is satisfied 
that there is a reasonable expectation that a lesser measure will adequately protect the public 
from a future act of murder or another serious personal injury offence. 


106 Michelle S. Lawrence and David W. Morgan 


5.2.2.5 Decisions in cases of NCR accused persons 


On an application for a declaration of NCRMD, the trial court must decide whether the 
requirements of section 16 of the Criminal Code are established to the standard of proof on a 
balance of probabilities. The threshold question in such cases is whether the accused was 
suffering from a mental disorder at the material time of the offence. The court otherwise 
must decide whether, by reason of that mental disorder, the accused was incapable either of 
appreciating the nature and quality of his acts, or of knowing they were morally wrong. 
Forensic assessment in NCRMD cases therefore involves a careful retrospective re- 
construction of the accused’s mental state at the material time of the offence. 

On the declaration of an accused as NCRMD, or on the declaration that an accused is unfit 
to stand trial, the courts typically refer the determination of disposition to the provincial or 
territorial Review Board. In such cases, the Review Board first must decide if the NCR 
accused person poses a significant threat to public safety. If not, pursuant to section 672.54(a) of 
the Criminal Code, the NCR accused is entitled to be absolutely discharged. Otherwise, the 
Review Board must determine whether the individual should be detained in custody in a 
hospital (s. 672.54(c)) or discharged to the community subject to conditions (s. 672.54(b)). The 
disposition that it selects must be the least restrictive and least onerous in the circumstances of 
the case and must take into account the paramount consideration of public safety, as well as the 
NCR accused person’s rehabilitation, reintegration into the community and other needs. 

Forensic assessments inform these decisions. The Review Board may be provided with 
reports from psychiatrists, psychologists, psychiatric nurses, occupational therapists, and social 
workers. In such cases, the treating forensic psychiatrist is placed in a difficult position with 
regard to dual agency, as they are required to step out of the treatment role temporarily and 
into the forensic assessment role. As described earlier, there are very different ethical prin- 
ciples underpinning each of these different roles, which can lead to conflict. Regardless, the 
precise nature of the reports prepared by these professionals varies according to jurisdiction. 
The reports should contain an actuarial or structured professional judgement risk assessment, 
or sometimes both. The history of the development of forensic risk assessment highlights the 
deficiencies of using an individual idiosyncratic approach and the benefit of using evidence- 
based risk assessment instruments.” 

The period of time between Review Board hearings varies, but they are typically held on 
an annual basis. In addition to furnishing the Review Board with a written report and risk 
assessment, the forensic psychiatrist will also be expected to provide viva voce evidence. Other 
members of the NCR accused persons’ treatment team may also attend Review Board 
hearings to provide additional viva voce evidence. Disposition is rendered on the basis of 
the evidence. Any conditions imposed by the Review Board in the disposition order cannot 
be punitive in nature. 


5.2.3 Concepts to be assessed 


In criminal proceedings in Canada, the forensic assessment may assist a trier of fact to decide 
any matter where the accused’s mental condition is at issue. Its potential use is not limited to 
sentencing and may extend to decisions on criminal liability. For example, in cases involving 
the defence of self-defence, a forensic assessment may assist the court in understanding 
whether a perception of imminent harm was reasonable.”* Forensic assessments may be si- 
milarly useful in any case where mental capacity is an issue, including cases where the defence 
of intoxication is raised. That said, as discussed next, forensic assessments are most often 
tendered to assist the court in deciding whether the offender was suffering from a mental 
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disorder, the nature of any consequent cognitive or volitional impairment, and the nature of 
any future risk that the individual poses to the public. 


5.2.3.1 Mental disorder 


In cases involving consideration of fitness to stand trial, and on application under section 16 
of the Criminal Code for declarations of NCRMD, the threshold question for the court is the 
question of whether the accused’s mental state constitutes a ‘mental disorder’ for criminal law 
purposes. In Canada, the term is defined in section 2 to mean a ‘disease of the mind’. In the 
seminal case of R v Cooper (1980),” the Supreme Court of Canada described ‘disease of the 
mind’ as a broad concept and one that includes ‘any illness, disorder or abnormal condition 
which impairs the human mind and its function, excluding however, self-induced states 
caused by alcohol or drugs, as well as transitory mental states such as hysteria or concussion’ 
(p. 1159). As noted earlier, this definition is materially different from that prescribed in the 
DSM-5-TR for clinical assessment and treatment purposes. 

Naturally, forensic assessments can include a formal diagnosis of any psychiatric illness or 
medical condition that the accused might have. However, that diagnosis is not determinative. 
It is well-established in Canadian law that the ‘disease of the mind’ concept is a legal concept 
and not a medical concept. In Canada, it falls to the trier of law to decide whether a particular 
condition constitutes a ‘mental disorder’ within the meaning of section 2 of the Criminal 
Code, and to the trier of fact to determine whether the accused was experiencing symptoms 
of that mental disorder at the relevant time.*° Assessors therefore must be careful in their 
reports not to usurp decision-making authority of the court. Their role is to assist the 
decision-maker, not be the decision-maker. 


5.2.3.2 Unfit to stand trial 


The concept of ‘unfit to stand trial’ is defined in section 2 of the Criminal Code to mean: 


. unable on account of mental disorder to conduct a defence at any stage of the 
proceedings before a verdict is rendered or to instruct counsel to do so, and, in particular, 
unable on account of mental disorder to 


a understand the nature or object of the proceedings, 
b understand the possible consequences of the proceedings, or 
c communicate with counsel. 


The remaining parts of the section 2 definition of ‘unfit to stand trial’ have been narrowly 
construed by Canadian courts as a test of limited cognitive capacity.” The central question in 
this test — and the central question for which forensic assessment might therefore be required — 
is whether the accused has sufficient mental capacity to understand the process and commu- 
nicate with counsel. It is not necessary that the accused person also is capable of making rational 
decisions beneficial to his own interests, or that he is capable of sound analytical reasoning when 
deciding whether to accept the advice of counsel. 

In such cases, the assessor must consider whether a mental disorder is currently present and 
active, and how that disorder impacts the accused’s ability to meaningfully participate in 
proceedings. Such an assessment usually comes about when an accused person appears to be 
suffering from a mental disorder which is impacting their ability to participate in court 
proceedings, usually their ability to communicate with defence counsel. Generally, mental 
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disorders which commonly interfere with an accused’s fitness to stand trial include severe 
mood disorders, severe psychotic disorders and developmental and intellectual disabilities. 
The bar for fitness to stand trial in Canada is low. 

Indeed, it has been argued that the test for fitness in Canada is unduly low.” Reform 
may yet be required to fairly accommodate circumstances where an accused may be 
capable of communication with counsel but where that communication is superficial. The 
accused in the relatively recent case of R v John (2019)”” was unable to convey the facts 
required to seek and receive legal advice about the prospect of establishing a particular 
defence. He was charged with second-degree murder and attempted murder. If convicted, 
he would receive a significant custodial sentence. In her decision on fitness, Madam Justice 
Warren of the British Columbia Supreme Court described in paragraph 144 the ability of 
the accused to assess this defence as ‘crucial to the proceedings’ and ‘vital to [the accused’s] 
meaningful participation’. She concluded that the accused was unfit to stand trial as a result 
but she was required to apply a generous interpretation of the fitness test — arguably one 
that goes beyond the parameters set by the Supreme Court of Canada in the Taylor case — 
to achieve that result. As noted, the John decision is relatively recent, and it remains to be 
seen whether Madam Justice Warren’s expansion of the fitness test will be adopted by 
other courts in future cases. 


5.2.3.3 Not criminally responsible by reason of mental disorder 


Pursuant to section 16 of the Criminal Code, in any prosecution, it is open to either Crown 
Counsel or the accused to apply for a declaration that the accused is 'NCRMD’. In practice, 
an assessment for NCRMD is usually raised by the defence. To succeed in such an appli- 
cation, the applicant must establish on a balance of probabilities that the accused was suffering 
from a ‘mental disorder’ at the time of the offence, and that the accused was incapable as a 
result of that mental disorder of either ‘appreciating the nature and quality of the act or 
omission or of knowing that it was wrong’. 

The term ‘mental disorder’ is defined in section 2 and has been described earlier. 
Otherwise, the concept of “appreciating the nature and quality of the act or omission’ has 
been interpreted by the courts to require that the accused know the nature of the act (or 
omission) and the physical consequences.*° In Canada, it is not necessary that the accused also 
appreciate the emotional or penal consequences of the act or omission. The concept of 
‘knowing that it was wrong’ has been broadly interpreted to mean either legally or morally 
wrong in the circumstances according to the standards of the ordinary person.*! 

The starting point in an NCRMD assessment is the legal presumption, articulated in 
section 16(3) of the Criminal Code, that the accused person does not suffer from a mental 
disorder. The bar for a finding of NCRMD is high. The assessor must first consider whether 
a mental disorder was present and whether it was active at the material time of the alleged 
offence. The examiner must next consider whether the mental disorder, if active, was so 
severe so as to deprive the accused of the mental capacity to appreciate the nature and quality 
of their actions or know that they were legally or morally wrong. The test thus contains two 
different limbs, with different cognitive tests — appreciate versus know. As noted earlier, 
forensic assessment is in these cases a retrospective reconstruction of the accused’s mental state 
at the material time. This necessarily requires careful consideration of whatever con- 
temporaneous records might be available and is informed by the outcome of multiple in- 
terviews with the accused. Though there is potential for considerable variation in practice, a 
relatively recent trajectory study of NCRMD cases in certain provinces identified relative 
consistency of assessment approaches between Ontario and British Columbia." 
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The language of section 16 of the Criminal Code clearly contemplates cognitive impair- 
ment. It is important to note that, by operation of common law, the NCRMD defence is also 
available to accused persons whose mental disorder produced volitional impairment. In the 
case of R v Stone (1999),* the Supreme Court of Canada held that declarations of NCRMD 
should be made in cases where the accused’s mental disorder produced automatism, and 
where the accused’s actions were not voluntary as a result. These cases are relatively rare. 
Moreover, in the relatively recent case of R v Bouchard-Lebrun (2011),** the Court suggested 
obiter dictum that the NCRMD defence might be extended in future cases of co-occurring 
mental disorder and substance use. The Court endorsed the use of a ‘more holistic approach’ 
test in such cases, and suggested that an accused might be declared NCRMD if he 1s at risk of 
relapse to psychosis by reason of a dependency on psychoactive substances.” 


5.2.3.4 Future risk to public safety 


Risk has been defined as a hazard which is incompletely understood, and thus can only be 
forecast with uncertainty." In dangerous offender hearings the court must consider whether 
the offender ‘constitutes a threat to the life, safety or mental well-being of other persons’,*” 
whereas in dealing with an NCRMD accused the Review Board must determine whether 
the NCR accused poses a ‘significant threat to the public safety’.** 

For the purposes of the preventive detention regime in Part XXIV of the Criminal Code, 
the designation and disposition of an offender require a prospective assessment of risk. These 
decisions engage questions of whether the accused is likely to re-offend, and whether that 
risk can somehow be managed safely in the community. That determination necessarily 
includes consideration of whether the accused’s condition is likely to be responsive to 
treatment.” It has to be established whether a mental disorder is present. For example in the 
case of sexual offenders, the usual drivers of sexual offending are an antisocial personality 
structure and paraphilic disorders.”” Paraphilic disorders can be treated with medications and 
psychological treatments, but interventions for paraphilic disorders and antisocial individuals 
are quite different.” Both actuarial and SPJ approaches have a part to play in the risk as- 
sessment, and the risk assessment should help inform the targets for treatment. 

For the purposes of the disposition of unfit and NCR accused persons under Part XX.1 of 
the Criminal Code, concepts of risk inform the question of whether the accused poses a 
significant threat to public safety. That term is defined in section 672.5401 of the Criminal 
Code and has been interpreted by the courts to mean a real risk of serious physical or psy- 
chological harm to members of the public resulting from conduct that is criminal in nature 
but not necessarily violent.” This concept also informs the question of which disposition is 
necessary and appropriate taking into account, among other factors, the safety of the public. 

In undertaking a risk assessment for violence or sexual violence, the focus depends on the 
nature of the legal question to be identified. Generally, when undertaking a risk assessment an 
assessor should be trying to answer the following questions: what behaviour is the individual 
likely to engage in, who are the most likely victims, how serious could the potential physical 
and psychological harm to a victim be, in which environment is this most likely to happen, 
and how immediately could this happen. Scenario planning is often used. In addition to risk 
assessment instruments relevant to these questions, there are also protective factors and the 
strengths of the individual to consider. The SAPROF” is one such instrument for con- 
sidering this. Whilst there are no legal requirements regarding the forensic methodology 
employed in undertaking a risk assessment, professional standards of practice are developed by 
professional associations such as CAPL. 
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5.2.4 Forensic assessment and procedure 


Court assessment orders are directed at provincial forensic psychiatric services, to whom 
many forensic psychiatrists contract their services, and are strictly time-limited. They are 
made pursuant to the powers vested in the court in section 672.11 of the Criminal Code, and 
therefore relate largely to fitness issues and criminal responsibility issues under section 16. 

It is also open to the court, defence or prosecutor to retain their own expert in- 
dependently, and this is often required where no statutory provision to order an assessment 
exists. Some provinces, such as British Columbia, have made specific arrangements with local 
forensic psychiatric services for dangerous offender assessments and pre-sentence reports, 
whereas other provinces have not. Otherwise, in relation to any issue where mental state is in 
question, ranging from bail assessments to mental disorder defences to sentencing, a private 
expert may be retained. 

When undertaking a forensic psychiatric assessment, good practice dictates that the ex- 
aminer generally needs to ascertain (i) whether there is a mental disorder present, and the 
broad definition of mental disorder, together with the diagnostic criteria provided in the 
DSM-5-TR; (ii) whether that mental disorder was active at the material time of the alleged 
offence, what symptomatology was present and how severe it was — the assessor should in 
particular be interested in the cognitive, emotional, and interpersonal psychopathology and 
processes which arise as a result of the mental disorder; (iii) how these potentially impacted or 
will impact behaviour; (iv) what treatment has previously been attempted and with what 
results; and (v) how severe the mental disorder presently is. 

In undertaking a forensic assessment, there are various stages. The first of these is the 
identification of the legal issue to be addressed, together with any relevant statutes and legal 
authorities. These are described earlier. The second stage is the identification of the in- 
formation required to address the legal issue, and the collection of this; such information 
could include, but is not limited to, written legal depositions, records relating to previous 
offending and community supervision, medical records, school records, employment records, 
video footage, and collateral interviews with informants. The assessor also should collect and 
review as much potentially relevant collateral information as can be obtained. If further 
information beyond what has been provided is required, then a request should be directed to 
the referring agency. Some forensic psychiatrists will review the collateral information in 
detail prior to interviewing the examinee, whereas others prefer to interview first and review 
collateral information later. Both approaches attempt to limit bias, and there is no accepted 
professional consensus at this time. 

The third stage is the synthesis of this information and the formation of a clinical opinion, 
and finally the fourth stage involves the preparation of the written report. 

The forensic approach throughout these stages is of critical importance and differs sig- 
nificantly from a clinical assessment. The forensic assessor must obtain valid, informed 
consent from the individual being assessed, who must be informed as to the nature and 
purpose of the assessment, the independent status and duty of the assessor to the court, any 
limits regarding confidentiality, and the individual’s right to withhold information. Strict 
confidentiality must be maintained, and the assessor may be bound by solicitor—client pri- 
vilege if privately retained. The assessor is ethically bound to strive for honesty, objectivity, 
and truth. They must identify any sources of potential bias and take steps to minimise it. The 
minimisation of bias is of critical importance as regards the admissibility of expert evidence in 
court, and knowledge and awareness of the different types of bias on the part of the examiner 
is critical. A request for a forensic assessment when one has already been in a treatment 
relationship with a patient should not be accepted or should be undertaken only in highly 
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extenuating circumstances, given the potential for dual agency bias. Guidelines for the for- 
ensic assessment are published in scholarly journals by relevant North American professional 
organisations” and should be adhered to. When assessing adolescents, developmental issues 
relating to maturity and culpability demand extra attention.”° 


5.3 Safeguards for the quality of forensic assessment 


5.3.1 Requirements in law and policy 


In Canada, the law of evidence serves as the primary safeguard for the quality and reliability 
of forensic assessments that may be considered by the trier of fact. It provides that opinion 
evidence — in the form of a forensic assessment or otherwise — is not admissible unless it 
satisfies certain conditions. These conditions have been refined and reformulated by 
Canadian courts on several occasions. They were first enunciated in the decision of the 
Supreme Court of Canada in the seminal case of R v Mohan (1994),°’ and were recently 
refined and reformulated by the Supreme Court of Canada in the case of White Burgess 
Langille Inman v Abbott and Haliburton Co (2015)°* (White Burgess). 

In White Burgess, the Court endorsed a two-step framework for the admissibility of opi- 
nion evidence. In the first step, the trial court must be persuaded that the opinion evidence 
satisfies four strict preconditions. These preconditions are derived from the Mohan decision 
and are referred to as Mohan criteria. First, the opinion evidence must be logically relevant to 
an issue in the proceeding. Second, the opinion evidence must be necessary because it 
concerns matters that are likely to be outside the experience and knowledge of the trier of 
fact. Third, the opinion evidence itself cannot run afoul of any other rule of evidence. It 
cannot, for example, contain inadmissible hearing evidence or constitute impermissible oath- 
helping. Fourth, and significantly, the individual proffering the opinion evidence must be a 
properly qualified expert. They must have the requisite knowledge, training, and expertise. 
The particular professional qualifications of forensic psychiatrists and forensic psychologists 
are prescribed by the Royal College of Physicians and Surgeons and the Canadian 
Psychological Association, respectively, and are described above. In addition, the proposed 
expert must be fair, objective and non-partisan. The Supreme Court of Canada made clear in 
the White Burgess case that the duty of an expert witness is to the court and not to any 
particular party. 

In the second step of the White Burgess framework, the trial judge must decide whether the 
proposed opinion evidence is sufficiently beneficial to the trial process to warrant its ad- 
mission despite the potential harm to the trial process that may flow from its admission. This 
involves a cost-benefit analysis. The court may consider on the one hand the probative value 
of the opinion evidence and the significance of the issue to which the opinion evidence 
relates and on the other hand the risks that admission will compromise the trial process by 
introducing time, prejudice, and confusion. At the heart of the analysis is the fundamental 
question of the quality and reliability of the opinion. 

Canadian courts impose such strict limitations on the admissibility of opinion evidence 
owing to underlying concerns about the perceived dangers attached to such evidence, not 
least of which is the fear that an expert witness may usurp the role of the trier of fact. There 
can be little doubt that the Canadian justice system is vulnerable to flawed forensic science. 
There are many documented cases in Canada of miscarriages of justice arising from the 
misplaced reliance on problematic expert evidence. Significant among these are multiple 
wrongful convictions for child homicides — in some cases of parents for the deaths of their 
own children — recently found to be attributable to the flawed assessments of a forensic 
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pathologist in Ontario named Dr. Charles Smith.°” These cases serve as a reminder of the 
particular need in Canada for strict adherence to the White Burgess requirements. 


5.3.2 Disciplinary and ethical requirements 


For physicians and psychologists, professional regulatory oversight occurs at the provincial 
and territorial level through their respective College of Physicians and Surgeons and College 
of Psychologists. Professional and ethical practice standards are prescribed in relevant codes of 
conduct. To fall afoul of these professional standards in the preparation and provision of 
substandard forensic assessments, however, would seem to require relatively egregious 
conduct. The more likely outcome in any given case would be a court ruling on the ap- 
plication of the White Burgess test that the assessment itself is inadmissible due to a lack of 
qualifications on the part of the assessor or the poor quality of the assessment itself. 
Alternatively, an assessment might be admitted in evidence but be dismissed by the court on 
its merits. Either way, the reputation of the forensic assessor might be adversely impacted. 
The court may generate a written decision on the issue. That decision would be available to 
the public. In Canada, decisions of this nature are of interest to professional colleagues, and 
sometimes even attract media attention. 


5.3.3 Requirements for the evaluator 


Arguably, beyond the strict legal requirements for the admissibility of expert opinion evi- 
dence, the main safeguard for the quality of the forensic assessment is the high quality of 
postgraduate training that forensic mental health professionals receive in Canada, coupled 
with ongoing requirements of Canadian governing regulatory bodies for continuing pro- 
fessional development. 

As described earlier, in Canada, subspecialty training in forensic psychiatry is undertaken 
following successful completion of the RCPSC psychiatry Fellowship examination. The 
PGY-6 forensic psychiatry subspecialty year is intense, and during this time the resident is 
progressively exposed to more challenging cases. The theoretical and ethical aspects of 
practice are covered in a series of academic lectures. In the near future, postgraduate training 
will change to Competence By Design. This will involve more of a mentorship model and 
the development of specific competencies in forensic psychiatry. 

There is a responsibility incumbent on all physicians to complete adequate continuing 
professional development, and the RCPSC maintenance of the certification programme is 
compulsory. This requires the completion of 400 hours of professional academic develop- 
ment over a 5-year cycle, with at least 40 hours in any one year. These hours include a 
compulsory peer review element, and attendance at professional conferences count towards 
total hours. For psychologists, the CPA offers a number of educational opportunities, but 
specific continuing professional development requirements are set by the provincial licensing 
bodies, and therefore vary. Psychologists are generally required to complete around 50 hours 
every two years. 


5.3.4 Enforcement of requirements 


Provincial licensing and regulatory bodies supervise and enforce their codes of conduct and 
their requirements for education and training. They may hold disciplinary hearings and 
impose regulatory sanctions on findings of fault. These sanctions can range from mandatory 
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training requirements to the suspension of an individual’s license and right to practice in the 
profession. 

Otherwise, in the application of the White Burgess test for expert evidence, Canadian 
courts rely on the mechanics of the adversarial process to bring to light any instances where 
proposed expert evidence falls short of that required for admissibility. It is expected in the 
Canadian system that parties who are adverse in interest will be sufficiently motivated to 
expose any gaps in the expert’s qualifications, to effectively test evidence through skilled 
cross-examination, and bring to the attention of the court any contrary opinion evidence 
through the use of independent experts. The ability of the parties and the courts to question 
evidence in this way is discussed in greater detail in the next part. 


5.4 Safeguards ‘against’ the limited quality of forensic assessment 


5.4.1 Questioning the assessment by the defense 


In criminal litigation, parties may challenge a forensic assessment in two main ways. First, 
they may oppose the admissibility of the assessment on the grounds that the evidence does 
not satisfy the Mohan criteria in the first step of the White Burgess test, or on the ground that 
the potential costs of admission outweigh any potential benefits under the second step of that 
test. Second, if the forensic assessment is admitted into evidence, they may call into doubt the 
quality and reliability of that assessment through skilled cross-examination of the expert 
witness or through the introduction of contrary independent evidence from their own ex- 
pert. In some cases, counsel may elect to do both. Either way, their objective is to draw out 
the evidentiary foundation necessary to support their argument that the trier of fact should 
assign little to no weight to the forensic assessment. 

Not surprisingly, the ability of defence counsel to marshal contrary independent evidence 
depends in many cases on the provision of legal aid funding. Mentally disordered individuals 
accused of a crime cannot necessarily be expected to have the personal resources or family 
support required to fund a robust legal defence.°” The amount of public funding available to 
defence counsel in such cases depends on the tariffs and guidelines in place in each region, 
and in some cases appears to be wholly inadequate in terms of both the rates of pay and the 
scope of compensable work. The situation in British Columbia was described by one lawyer 
as ‘scandalous’.°' It perhaps goes now without saying that, in Canada, the reported lack of 
funding for accused persons with mental disorders represents a significant barrier to access to 
justice for this community. 

This concern is particularly acute given the limited ability of an accused person or offender 
to appeal from questions of fact. In Canada, the admissibility of evidence is a question of law, 
and any party to the proceedings may advance an appeal on the basis of an alleged error of 
law. However, the decision to accept or reject the evidence itself, in whole or in part, is a 
question of fact. As set out in section 675 of the Criminal Code, an appeal on such a question 
may only be brought by an accused person with leave of the court. Moreover, the threshold 
for appellate interference in findings of fact is high. An appellate court will not intervene in 
such cases if the verdict rendered is one that a properly instructed jury acting judicially could 
reasonably have rendered. 


5.4.2 Questioning the assessment by the court 


In criminal proceedings, it is open to a court to ask questions of an expert witness. However, 
many judges incline against an activist approach. Instead, they rely on counsel in the 
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discharge of their duties in the adversarial process to conduct the necessary questioning and 
bring to the court’s attention any frailties in that evidence. 

In some cases, the court may opt to appoint an amicus curiae to participate in the case, ifand 
as necessary, to ensure a fair process. This might be appropriate where, for example, an 
accused person has elected to proceed without legal representation. Among the roles that 
might be assigned to an amicus curiae is the cross-examination of an expert witness. 


5.4.3 Other questioning of the assessment 


As noted earlier, in legal practice, criminal prosecutions proceed in Canada in the ad- 
versarial tradition. Judges generally rely on the parties to challenge expert evidence 
through cross-examination and through the introduction of contrary independent evi- 
dence. Of course, the adversarial model works best when the parties are equally equipped 
and resourced for the litigation. Unfortunately, as noted above, legal aid funding cannot 
necessarily be relied on to adequately support all accused persons and offenders. To 
some extent, resource inequities between the prosecution and defence might be remedied 
through greater judicial engagement in the questioning of forensic assessments. Even then, 
however, the potential for miscarriages of justice remains of concern and necessitates strict 
adherence to the restrictions stipulated in the White Burgess case for the admission of expert 
evidence. 

That concern is less grave in proceedings before Review Boards, and the restrictions on 
the admission of expert evidence are more relaxed in that setting as a result. This is in part 
attributable to the inquisitorial nature ofthe Review Board process and in part a reflection of 
the expert nature of Review Boards. Section 672.39 of the Criminal Code requires that 
Review Boards include members with expertise and experience in psychiatry and mental 
health training. These members are well-equipped to critically engage with information 
presented in forensic assessments and to question the assessor directly in the course of Review 
Board hearings.°? If they find that the evidence falls short, they may order the production of 
additional evidence, including further assessments. 

The relatively recent case of Ewert v Canada°* brought to the fore the important issue ofthe 
need to validate actuarial risk assessment instruments, including the PCL-R, for use in cases 
involving Indigenous offenders.° Some research has already been undertaken on this topic,°° 
and the issue is under consideration in other jurisdictions as well.°” For now, in appropriate 
cases, concerns regarding the use of actuarial risk assessment instruments for Indigenous persons 
might be addressed by using a Structured Professional Judgement. 


5.5 Safeguarding the quality of decision-making when confronted 
with disagreement between experts 


Individuals commonly disagree with the opinions other generate, particularly when those 
opinions relate to matters as subjective as psychiatry. Canadian courts are accustomed to 
disagreements between expert witnesses and are generally well-equipped to deal with them 
provided the expert witnesses are themselves honest, accurate in the presentation of their 
evidence, and otherwise fair, objective and non-partisan. 


5.5.1 Dealing with disagreement 


In certain circumstances, a court or Review Board may order an assessment into the mental 
condition of an accused person where it has reasonable grounds to believe that such evidence 
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is necessary. These circumstances are stipulated in the Criminal Code and include cases 


where fitness to stand trial is an issue. Beyond that, however, there are no formal options or 
alternate bodies for the resolution of disagreement between experts. 

Instead, in the Canadian criminal justice process, the trier of fact is expected to render an 
independent decision on the basis of the totality of the evidence before it in any given 
proceeding. It must weigh the relative merits of the evidence and apply the relevant standard 
of proof, whether that be proof beyond a reasonable doubt or the balance of probabilities 
standard. However, in doing so, the trier of fact need not actually resolve a disagreement 
between witnesses. It is permitted to reject or accept evidence in whole or in part, based on 
its own assessment of the strength and probative value of the evidence. As a result, in cases 
where the experts disagree, the trier of fact may simply prefer one expert’s assessment over 
another expert’s assessment, or adopt parts of each. In connection with forensic assessments, 
in particular, they may be influenced by the relative expertise of the assessor as well as their 
demeanour and conduct in the courtroom, particularly when under cross-examination. 


5.5.2 Best practices 


In 2007, in the aftermath of the Chief Coroner’s review of Dr. Charles Smith’s work and the 
child homicide cases in which he was involved, the Government of Ontario appointed 
Justice Goudge to lead a public inquiry into the oversight of the paediatric forensic pathology 
system. At the conclusion of that inquiry, Justice Goudge issued a series of recommendations, 
including recommendations for best practices in the presentation of forensic pathology 
evidence in criminal proceedings. He articulated basic principles which, although focused on 
the practice of forensic pathology, are equally applicable to other forensic disciplines and are 
commended to readers for further study.” 

Significantly, Justice Goudge’s recommendations speak to the need for forensic professionals 
to be independent and evidence-based in their work, and to present their findings in ways that 
are transparent and open to effective external review. They speak also to the important role of 
the court in protecting the legal system against the potentially devastating effects of expert 
evidence that is not only flawed in substance but also misleading in its presentation. Justice 
Goudge noted on page 48 that ‘[n]o justice system can be immunized against the risk of flawed 
scientific opinion evidence. But with vigilance and care, we can move toward that goal’. 

Of particular interest for practitioners of forensic psychiatry, Justice Goudge cautioned 
against language in expert reports that overstates the expert’s level of confidence. He de- 
scribed forensic pathology as an ‘interpretative discipline in which degrees of certainty are not 
easily quantified or may not even be scientifically supportable’ (p. 413). Similar observations 
might be made with respect to forensic psychiatry. To that end, future best practices might 
include — as Justice Goudge recommends for forensic pathology — the development of 
uniform language to describe the level of confidence that the expert has, and which makes 
plain the extent of any doubt that they might hold with respect to their conclusions. In the 
same vein, experts should make full and proper disclosure of alternate diagnoses, and readily 
disclose for the benefit of the trier of fact not only the limitations in their own expertise but 
also controversies and uncertainties in the science on which they rely. 

Also of note, with regard to scientific research, The National Trajectory Project of Individuals 
Found Not Criminally Responsible on Account of Mental Disorder’? generated several valuable 
papers, including research examining the use of the NCRMD verdict in Canada.”! Among 
other things, that research showed that Québec courts produced many more NCRMD 
verdicts than the courts of Ontario or British Columbia, with differences in psychopathology 
at the material time of the index offence.” It also demonstrated significant interprovincial 
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differences regarding initial dispositions, legal representation at Review Board hearings and 
duration of Review Board supervision.’? 


5.6 Critical reflection 


It should be apparent from the information included in this chapter that, in Canada, the 
quality of forensic assessments is generally the product of two measures. The first measure 
concerns the quality ofthe expert and the expert’s work product. The second measure relates 
to the quality of the justice system itself. 

For the most part, Canada is relatively strong on both fronts. Canada has rigorous standards 
for the education and training of its forensic psychiatrists. Forensic methodology — including 
the knowledge of, and adherence to, the ethical principles of assessment, the minimisation of 
bias, honesty and the application of evidence-based risk assessments and the evidence un- 
derpinning these — is addressed through subspecialist training in forensic psychiatry and 
continuing professional development. In addition, although shortfalls in legal aid funding are 
of concern, Canadian courts appear to make effective use of the adversarial system to bring to 
light shortcomings in expert opinion evidence. Canadian law includes strict conditions for 
the admission of expert opinion evidence, and Canadian legal process facilitates the testing of 
that evidence through cross-examination. 

It cannot be said with confidence, however, that these two measures alone can fully 
safeguard against error. For the reasons explained in this chapter, there remains a very real risk 
of miscarriages of justice. The risk of wrongful outcomes is exacerbated in the current era by 
shortfalls in legal aid funding. Arguably, however, that same risk might be mitigated, at least 
in some part, through the maintenance of high standards in the quality of forensic assessment. 
As noted herein, in this regard, Canada can be proud of its contributions to the development 
of evidence-based risk assessments for violence and sexual violence. This work is set to 
continue, and it will contribute further to the quality of our assessment practices. 
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Chapter 6 


An Australian perspective 


Jamie Walvisch and Andrew Carroll 


6.1 Introduction 


6.1.1 The legal system 


In Australia, people with mental health problems ‘comprise a disproportionate number of 
people who are arrested, who come before the courts and who are imprisoned’ .! As Australia 
has a federal criminal law system, with nine different jurisdictions,” the precise effect that an 
individual’s mental health problems will have on their journey through the criminal justice 
process will depend (to some extent) on their location. In broad strokes, however, it may: 


e affect the ways in which the police are allowed to pursue their investigation’; 

e affect police or prosecutorial charging decisions’; g 

° influence a judge’s decision about whether to grant them bail”; 

e provide a reason for diverting them away from the traditional trial processes“; 

e result in them being found unfit to stand trial’; 

e lead to any confessions or admissions they make being held inadmissible in court’; 

e prevent them from giving evidence at their trial, or require a jury warning to be given 
about the potential unreliability of their evidence’; 

e negate the prosecution’s case that they acted voluntarily or with the requisite mental 
state’; 

e provide the basis for a mental state defense such as insanity’! or diminished responsibility; 

e affect the way a judge sentences them if they are convicted of an offence’; 

e influence the decision about whether to release them from prison on parole'*; or 

e provide a reason for continuing to supervise or detain them upon the expiry of their 


15 
sentence. 


Forensic mental health assessments are required by statute for some of these determinations: 
unfitness to stand trial, the defense of insanity (referred to by various names in Australian law, 
such as the defense of mental impairment)'®, and detention in custody (or imposition of other 
conditions) after the expiry of a sentence for high-risk offenders.” Even where such as- 
sessments are not required by law, they will frequently be conducted and will influence the 
relevant decisions. It is thus critical that adequate safeguards are in place when the courts rely 
on such evidence. 

Limited public information is available about the way in which forensic mental health 
assessments are used in the parole and post-sentence contexts. By contrast, there is a vast 
jurisprudence concerning the use of these assessments at the sentencing stage. Consequently, 
the focus of this chapter is on the sentencing of convicted offenders. 
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The sentencing process occurs after an offender pleads guilty to an offence or is convicted at 
trial." The jury plays no role in determining an offender’s sentence: it is a single sentencing 
judge or magistrate who determines an appropriate sanction, after consideration of all relevant 
matters. '” A sentencing hearing is held to allow the judge to gather the necessary information. 
While the precise nature of the information that is considered relevant will differ from case to 
case, it will usually relate to the circumstances of the offence and the offender, and the impact 
the offence has had on the victim. This information may be provided orally or in written form 
by the prosecution, the defense, or the victim. While judges do not have an inquisitorial role, 
they can seek further details, especially if some essential fact is missing.” 

While Australia’s federal criminal law system precludes discussion of an ‘Australian’ approach 
to the way mental health problems are taken into account in the sentencing process, in recent 
years there has been a convergence of the law in this area, with all jurisdictions adopting the 
approach taken by the Victorian Court of Appeal in the landmark case of R v Verdins (see 
section 6.2).”' Victorian courts have also taken a leading role in attempting to enhance the 
quality and reliability of forensic mental health evidence that is relied on in sentencing hearings, 
issuing Australia’s first court Practice Note that specifically address this issue (see section 6.3).” 
For these reasons, in this chapter we focus on Victorian law and practice. 


6.1.2 The tradition of forensic assessment 


The past 30 years have seen the progressive redevelopment and reconfiguration of forensic 
mental health services in Victoria. Historically, treatment for people with mental health 
problems who were incarcerated after encountering the criminal justice system was provided 
by small, low prestige services without affiliation to broader academic or clinical structures.” 
The courts were reliant on evidence provided by a very small number of forensic mental 
health experts, who generally worked within those services.” Nowadays, however, nearly all 
treatment for such people is carried out by the Victorian Institute of Forensic Mental Health 
(VIFMH or Forensicare): a large and expanding service that includes a 124-bed secure hospital 
(Thomas Embling Hospital),?° various prisons and court-based services and a community- 
based arm. VIFMH is integrated within the broader Victorian public mental health system 
and has various academic linkages, most notably to the ‘Centre for Forensic Behavioural 
Science’ (CFBS) at Swinburne University of Technology. 

This revolution in the provision of forensic mental health treatment services has facilitated 
parallel developments in the delivery of forensic mental health evidence to the criminal 
courts. Under the leadership of world-class clinical academics Paul Mullen and James Ogloff, 
specialised training structures were established*°®; more importantly, a practice culture de- 
veloped, that greatly increased the availability of properly trained psychiatrists and psychol- 
ogists to provide the courts with high-quality forensic assessments. Academic training for 
forensic experts is now based at CFBS, which also supports a range of research activities on 
topics relevant to forensic court assessment work. Many experts providing assessment reports 
for the courts in Victoria have past or current clinical experience with VIFMH. A significant 
number also have honorary or substantive academic positions at CFBS.”” 

An important transdisciplinary development has been the establishment and growth of 
the Australian and New Zealand Association for Psychiatry, Psychology and Law 
(ANZAPPL). This is an Australasian entity with local branches, of which the Victorian 
branch has been particularly active. ANZAPPL organises professional development events, 
including evening seminars and conferences, at local, binational (Australia and New 
Zealand), and international levels. The philosophy of ANZAPPL is inclusive, encouraging 
a membership that includes psychiatrists, psychologists, lawyers, and people from other 
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disciplines working in the forensic field. ANZAPPL events are often organised in con- 
junction with the Royal Australian and New Zealand College of Psychiatrists (RANZCP) 
and the Australian Psychological Society (APS). Other transdisciplinary developments have 
included the regular involvement of forensic mental health experts in training programmes 
targeted at judges and magistrates. 


6.2 Overview of the role of assessment in sentencing offenders 


6.2.1 Sentences and execution 


Sentencing in Victoria is largely governed by the Sentencing Act 1991 (Vic) (the ‘Sentencing 
Act’). This Act sets out the different sanctions a judge may impose on an offender, as well as 
the principles that should guide the sentencing determination. Common sanctions for adults 
include imprisonment, Drug and Alcohol Treatment Orders, Community Correction 
Orders (CCOs)” and fines. It is possible to combine a short term of imprisonment (less than 
one year) with a CCO.*” Custodial sanctions will be served in prison, although prisoners may 
be temporarily transferred to a mental health facility (usually Thomas Embling Hospital) 
under mental health legislation as a ‘security patient’ if they have a mental illness and require 
immediate treatment to prevent a serious deterioration in their health, or serious harm to 
themselves or another.”' There are also specific sanctions for minors,” including detention in 
a youth justice centre or youth residential centre, and Youth Supervision Orders.” As the 
sentencing practice and principles surrounding young and adult offenders differ significantly, 
this chapter solely focuses on adult offenders. 

On the surface, there appears to be one sentencing sanction which is particularly relevant to 
convicted offenders with mental health problems: the Court Secure Treatment Order 
(CSTO).** This is a ‘hybrid order’, which involves the imposition of a determinate custodial 
sentence, but orders that the offender be detained and treated in a designated mental health 
facility rather than prison. If their mental health recovers during the period of the order, the 
offender must then be transferred to prison for the remainder of the term.” To impose a 
CSTO, the judge needs to be satisfied that the offender has a mental illness at the time of 
sentencing and that they need treatment to prevent their mental or physical health from ser- 
iously deteriorating, or to prevent serious harm being caused to the offender or another person. 

Whilst such circumstances are not uncommon, the imposition of a CSTO also requires 
that a mental health facility be available and willing to provide the offender’s treatment 
subject to a CSTO. The imperative for appropriate security means that the facility in 
question would generally be Thomas Embling Hospital; at its current state of development, 
however, Thomas Embling Hospital usually has insufficient resources to enable care to of- 
fenders under a CSTO. In practice, therefore, the CSTO has very rarely been utilised in 
Victoria. Sentenced or remanded offenders with acute mental health needs do, however, 
receive intensive mental health care either on a voluntary basis within dedicated mental 
health units inside the prisons or on an involuntary basis by way of transfer to Thomas 
Embling Hospital as a ‘security patient’. 

Therefore, at the point of sentencing, judges generally rely on the ordinary sentencing 
options contained in the Sentencing Act, imposing appropriately moderated CCOs and/or 
terms of imprisonment on offenders with mental health problems. CCOs may (and often do) 
contain a condition that the offender undergoes mental health assessment and treatment, 
including psychological or psychiatric treatment.”° The judge’s selection of sanction and 
sentencing conditions will be influenced by any forensic mental health evidence that is 
provided in the sentencing hearing (see below). 


124 Jamie Walvisch and Andrew Carroll 


6.2.2 Decisions within sentencing and execution 


Most criminal offences in Victoria are statutory, with the relevant statute specifying the 
maximum penalty an individual may be given if he or she is convicted of the offence. This 
usually sets the upper bounds of the sentence that may be imposed by a sentencing judge, 
although in some circumstances a judge may be permitted to hand down an indefinite 
sentence (see section 6.2.2.3). Imposition of the maximum penalty is rare, being reserved for 
the worst examples of the offence that are likely to be encountered in practice.”’ In other 
cases, a judge will generally have some discretion about the type and length of sentence that 
may be given, and the conditions that may be imposed.** In addition to specifying the 
maximum period for which the sentence may be imposed, judges must usually fix a ‘non- 
parole period’, during which the offender is not eligible to be released on parole.”” 

The Sentencing Act sets out the principles that should guide the sentencing determina- 
tion. Of central importance is section 5(1), which states that sentences may only be im- 
posed for the purposes of just punishment, deterrence, rehabilitation, denunciation or 
community protection. Ordinarily, there is no primary sentencing rationale: instead, it is for 
the judge to decide which of the listed purposes should predominate in the particular 
case." The decision about which purpose, or synthesis of purposes, is the most appropriate 
is seen to be a ‘matter of judicial sentencing discretion based upon experience and in- 
tuition’.*' However, in some circumstances a judge is directed to treat one of the sen- 
tencing objectives as the principal objective. For example adult offenders who are 
convicted of certain specified arson, drug, violent or sexual offences, and who have been 
sentenced to a term of imprisonment, will be classified as ‘serious offenders’.** This 
classification is not contingent upon any expert opinion regarding the risk of re-offending. 
When sentencing a ‘serious offender’, the court must regard the protection of the com- 
munity from the offender as the principal purpose.*° 

The risk that any offender is seen to pose to the community will be relevant to a judge’s 
assessment of the weight to be given to the various sentencing objectives. Where the 
offender is seen to pose a high risk of re-offending, a judge is likely to give greater weight 
to the principles of community protection and specific deterrence.** By contrast, where 
the risk of re-offending is lower a rehabilitative sentence may be considered more ap- 
propriate. In determining the level of risk, a judge will be guided by factors such as the 
nature of the offence committed, the offender’s prior criminal history, their attitude to- 
wards their offending behaviour and any relevant mental health problems (discussed later). 
No specific form of risk assessment is mandated for the purposes of sentencing. The courts, 
however, are particularly assisted by mental health expert evidence that delineates specific 
evidence-based risk factors and protective factors and utilises structured professional jud- 
gement approaches. 

The Sentencing Act also lists a number of factors to which a judge must have regard when 
sentencing an offender, such as the nature and gravity of the offence, the offender’s culp- 
ability and the presence of any aggravating or mitigating factors. The Act reinforces the 
common law principle of parsimony by prohibiting a judge from imposing a sentence that is 
more severe than necessary to achieve the purposes for which the sentence is imposed.*° 

Australian Courts have struggled with the ways in which offenders’ mental health pro- 
blems should be taken into account under this framework. Originally, they focused on the 
conflict between the fact that an offender’s culpability may be reduced due to their mental 
health problems (suggesting a need for the penalty to be reduced), and the possibility that the 
offender may pose a greater danger to the community due to those problems (suggesting a 
need for the penalty to be increased). For example in Channon v R, Brennan J stated that 
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Psychiatric abnormality falling short of insanity is frequently found to be a cause of, or a factor 
contributing to, criminal conduct. The sentencing of an offender in cases of that kind is inevitably 
difficult. The difficulty arises in part because the factors which affect the sentence give differing 
significance to an offender’s psychiatric abnormality. An abnormality may reduce the moral 
culpability of the offender and the deliberation which attended his criminal conduct; yet it may mark 
him as a more intractable subject for reform than one who is not so affected, or even as one who is so 
likely to offend again that he should be removed from society for a lengthy or indeterminate period. 
The abnormality may seem, on one view, to lead towards a lenient sentence, and on another to a 
sentence which is severe. 


In these early cases, the courts made it clear that judges could not impose disproportionately 
long sentences on offenders for the purposes of community protection or rehabilitation.** 
However, they provided little guidance about how judges should determine a proportionate 
sentence given this tension. It was left up to judges to strike an appropriate balance between 
these conflicting principles. 

Over the following years, several disparate decisions focused on other ways in which 
offenders’ mental health problems may affect their sentences, including the effect it may have 
on the principles of general and specific deterrence, and the impact it may have on their 
experience of imprisonment.*? In 2007, these principles were brought together by the 
Victorian Court of Appeal in the leading case of R v Verdins (‘Verdins’).°° 


6.2.2.1 The Verdins principles 


In Verdins, the Victorian Court of Appeal identified six ways in which an offender’s mental 
health problems may be relevant to the sentencing process. Such problems may 


1 reduce the offender’s moral culpability, thereby affecting the punishment that is just in 
the circumstances and the importance of denunciation as a sentencing consideration; 

2 influence the kind of sentence that should be imposed, or the conditions under which it 

should be served; 

moderate or eliminate the need for general deterrence as a sentencing consideration; 

moderate or eliminate the need for specific deterrence as a sentencing consideration; 

5 make a sentence weigh more heavily on the offender than on a person in normal health, 
thereby affecting the determination of a proportionate sentence; or 

6 create a serious risk of imprisonment having a significant adverse effect on the offender’s 
mental health, suggesting the need to reduce the sanction.” 


OH 


These ‘Verdins principles’ have been held to apply to any proceeding in which the ruling 
body has disciplinary powers,” and where 


the offender is shown to have been suffering at the time of the offence (and/or to be suffering at the 
time of sentencing) from a mental disorder or abnormality or an impairment of mental function, 
whether or not the condition in question would properly be described as a (serious) mental illness.>° 


The courts have emphasised that the Verdins principles should be regarded as exceptional and 
should not be invoked in ‘routine cases’.”* They have held that the principles should only be 
applied ‘after careful scrutiny and assessment, based on cogent evidence, of the relationship 
between the mental disorder and the offence and other matters’.”” 
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6.2.2.2 Conditions covered by the Verdins principles 


Prior to Verdins, it had been suggested that the principles concerning the sentencing of 
offenders with mental health problems only applied to offenders who had a ‘serious psy- 
chiatric illness’ at the time of the offence, or who were likely to experience such an illness 
during the course of their sentence.”° However, in Verdins the Court of Appeal made it clear 
that there is no need for an offender to have a diagnosable mental illness, or for that condition 
to be of a particular level of gravity, for the principles to apply.” The offender’s mental 
health problems also do not need to be permanent.” What matters is ‘what the evidence 
shows about the nature, extent and effect of the mental impairment experienced by the 
offender at the relevant time’.°’ In particular, sentencing courts need to consider ‘how the 
particular condition (is likely to have) affected the mental functioning of the particular of- 
fender in the particular circumstances — that is, at the time of the offence or in the lead-up to 
it—or is likely to affect him/her in the future’.°? 

In describing the conditions covered by the Verdins principles, the court used the phrase 
‘mental disorder or abnormality or impairment of mental functioning’.°' It intended that this 
phrase be interpreted broadly, to cover a wide range of conditions. In subsequent cases, the 
courts have accepted that the Verdins principles may apply in cases where the offender ex- 
periences the following conditions: acquired brain injury,°” adjustment disorder,°°; anxiety 
disorders,°* attention deficit hyperactivity disorder (ADHD), autism spectrum disorders 
(including Asperger’s syndrome),°° bereavement disorder,°’ bipolar disorder,°® conversion 
disorder,°” dementia,” depression,’' dysthymia,’” eating disorders (including anorexia and 
bulimia), hypoglycemia,’* intellectual disability,” obsessive-compulsive disorder,” post- 
natal depression,” post-traumatic stress disorder (PTSD),’® schizophrenia,” and schizoid 
personality disorder.®° 

In some cases, the court has been willing to apply the Verdins principles even without a 
specific diagnosis. For example in R v Hill the judge noted that although there was ‘difficulty 
in establishing a firm diagnosis’ in relation to the offender’s mental health, it was clear that the 
condition ‘has had an impact’ on his behaviour. The offender therefore should ‘not be 
sentenced as someone who functions well in the world’.*! 

For a time, personality disorders were excluded from the scope of the principles, on the 
basis that they do not constitute ‘impairments of mental functioning’.*? This decision was 
strongly criticised for being inconsistent with contemporary scientific understandings of such 
disorders”? and was subsequently overturned. It is now accepted that personality disorders 
may in fact lead to severe functional impairment and should therefore be treated no dif- 
ferently from other mental health problems.** 

The courts have, however, placed some limits on the scope of the Verdins principles. For 
example they have been held not to cover impairments that arise from the ordinary pressures 
of daily life (such as work, financial, and marital pressures),”” emotional immaturity or vo- 
latility,°° paedophilia, or sexual sadism.*” They also do not cover substance-related disorders, 
which are addressed by separate legal principles.** 


6.2.2.3 Factors not addressed in Verdins 


It has become apparent from the cases following Verdins that the six principles identified by 
the Court of Appeal do not cover the field: there are other ways in which mental health 
problems can affect sentencing. Such problems can affect the offender’s prospects for re- 
habilitation®? and the need for community protection.” They may also provide grounds for 
the judicial exercise of mercy.” 
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In addition, the existence of mental health problems may be relevant to a judge’s de- 
termination of whether to impose an indefinite term of imprisonment on an offender. A 
judge may impose such a sentence if they are satisfied, to a high degree of probability, that the 
offender poses a serious danger to the community because of their character, past history, age, 
health or mental condition; the nature and gravity of the offence; and any other special cir- 
cumstances.”” In determining whether this requirement is met, the court must focus on the 
danger the offender poses to the community at the time of sentencing (not at the time of his 
or her anticipated release).”° 

In practice, sentences of indefinite imprisonment are rarely imposed, even where an of- 
fender has severe mental health problems. This is because, to impose such a sentence, the 
judge must be ‘clearly satisfied by cogent evidence that the convicted person is a constant 
danger to the community’.”* There are no legislative requirements concerning the form that 
this evidence must take or the grounds on which it must be based. In practice, however, it 
would be provided by a forensic mental health expert, such as a forensic psychiatrist, psy- 
chologist or neuropsychologist, using whatever tools they consider most appropriate in the 
circumstances. The courts have emphasised that the cases in which this evidentiary threshold 
will be met are exceptional and that this sentencing option should be used sparingly.” There 
have only been three reported instances when a term of indefinite imprisonment has been 
imposed in Victoria. 


6.2.2.4 Rehabilitative interventions 


In a recent ruling, the Victorian Court of Appeal noted 


It is a catchery of modern governments that ‘the safety of the community is our first priority’. 
Accepting that to be so, the protection of the community—to which the Director quite properly 
directed our attention—requires that offenders ... be given access to the support services and 
specialised treatment on which their rehabilitation depends ... He must, of course, remain ready to 
engage with treatment but the responsibility rests on the State, which controls his incarceration, to 
ensure that it is made available.”° 


An important aspect of the Australian criminal justice system is that, for incarcerated of- 
fenders, ‘support services and specialised treatment’ (offence-based rehabilitation) are de- 
livered under the auspices of correctional services. Although the court sets an earliest 
release date for the purposes of parole, decisions regarding which rehabilitative inter- 
ventions are made available to a prisoner, and the actual date of release after the minimum 
term has been served, are made independently of the sentencing court by the Adult Parole 
Board.” The Board is at liberty to source expert forensic mental health assessments 
(generally provided by experts at VIFMH) to assist with this process. It will also take note 
of expert forensic mental health expert evidence that was endorsed by the sentencing judge 
in his or her published reasons for sentence. Evidence-based offender rehabilitation is 
delivered by a specific service within ‘Corrections Victoria’, and outcomes from such 
interventions for each offender are fed back to the Adult Parole Board to assist with its 
deliberations. Community leave for rehabilitative purposes is strictly limited and eligibility 
is determined entirely by Corrections Victoria. 

Treatment of mental disorders for prisoners is delivered at arm’s length from Corrections 
Victoria, by a small number of independent healthcare providers (including but not limited to 
VIFMH). There is generally rather minimal mutual information exchange between these 
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healthcare providers and the Adult Parole Board, which at times can lead to poorly co- 
ordinated release planning for offenders with mental disorders. 


6.2.3 Concepts to be assessed 


When sentencing an offender with mental health problems, the key decisions to be made by 
a sentencer relate to (i) the type of sanction to be imposed (e.g. imprisonment or a com- 
munity correction order); (ii) the length ofthe sentence; and (iii) the nature ofany conditions 
to be imposed on the offender. In determining an appropriate sanction, the judge must take 
into account the Verdins principles (where relevant), as well as general sentencing principles 
relating to matters such as rehabilitation, community protection, and mercy. 

None of the Verdins sentencing considerations can apply in the absence of specific expert 
evidence about the nature, extent, and effects of the offender’s mental health problems.”* 
This evidence will help the judge to 


e determine whether the Verdins principles apply, by addressing the nature and severity of 
the offender’s mental health condition; 

e assess the offender’s culpability for the offence, by addressing the ways in which the 
offender’s mental health condition contributed to their offending behaviour; 

e decide whether the offender’s sanction should be reduced, by addressing the ways in 
which the offender’s mental health condition is likely to affect their experience of 
punishment or the likelihood of their mental health deteriorating during their term of 
imprisonment; 

e determine the offender’s prospects for rehabilitation (including treatability of any 
underlying mental disorders) or future risk of re-offending,” and hence the need for 
the community to be protected from the offender, by addressing the offender’s treatment 
prospects and prognosis; 

e formulate the conditions to be imposed on the offender, by addressing available services 
and treatment options. 


It is important to note that while mental health evidence may assist the judge to determine 
these matters, all sentencing decisions are for the judge to make. Sentencing judges may 
choose to accept or reject any evidence given by mental health experts, even if it is un- 
challenged. Such evidence must be thoroughly scrutinised, having regard to matters such as 
the witness’s expertise and the information upon which it was based.'”° 


6.2.4 Forensic assessment and procedure 


If a party wishes the judge to take any matter (including the offender’s mental health) into 
account in the sentencing process, it is up to that party to bring the matter to the attention of 
the judge.'”' This will usually be done by tendering a report written by a relevant mental 
health expert and calling the expert to give oral evidence. In practice, it is almost invariably 
the defense that chooses to commission such evidence. It is surprisingly rare for the Office of 
Public Prosecutions (OPP) in Victoria to call its own expert evidence for purposes of sen- 
tencing hearings, even in high-profile cases of considerable gravity.'°? Witnesses may be 
cross-examined by the other party. The burden of proof depends on the matter that is raised. 
If it is an aggravating factor (that will increase the penalty), it must be established by the 
prosecution beyond reasonable doubt. Ifit is a mitigating factor (that will reduce the penalty), 
it must be established by the defense on the balance of probabilities. "°? 
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Judges may also order the Secretary to the Department of Justice to prepare a “pre-sentence 
report’ to help them to determine an appropriate sentence.'"* The report may set out a wide 
range of matters, including the offender’s medical history, psychiatric history, and history of 
drug and alcohol use." The report may address the offender’s suitability for the particular 
type of sentence being considered, the existence of any necessary facilities for carrying out 
that sentence, or the types of conditions it may be appropriate to attach to a CCO. In 
Victoria, such reports are usually written by a psychiatrist or psychologist at VIFMH. The 
appropriateness or otherwise of CCOs and of Drug and Alcohol Treatment Orders are es- 
tablished by way of assessors working for ‘Community Corrections’ or the ‘Drug Court’, 
respectively. 

The task of determining an appropriate sentence has often been conceptualised as a bal- 
ancing process, with judges performing an ‘instinctive synthesis of all the various aspects 


involved in the punitive process’: ~? 


Sentencing is not a mechanical process. It requires the exercise of a discretion. There is no single 
right’ answer which can be determined by the application of principle. Different minds will attribute 
different weight to various facts in arriving at the ‘instinctive synthesis’ which takes account of the 
various purposes for which sentences are imposed—just punishment, deterrence, rehabilitation, 
denunciation, protection of the community—and which pays due regard to principles of totality, 
parity, parsimony and the like." 


However, some limits are placed on the sentencing judge’s discretion. For example in de- 
termining an appropriate sanction judges must take into account any guideline judgements that 
have been issued by the Court of Appeal, '°* as well as current sentencing practices.'”” When 
imposing a sentence, judges must state their reasons for deciding on the sentence given. "° 


6.3 Safeguards for the quality of forensic assessment 


6.3.1 Requirements in law and policy 


Sentencing hearings are not subject to the same rules of evidence that govern a trial: judges 
may consider any evidence they consider to be of assistance to the sentencing task. However, 
since 2017, Victorian Courts have had a specific ‘Practice Note’ (Supreme Court of Victoria 
Practice Note SC CR 7: Sentencing Hearings: Expert Reports on Mental Functioning of Offenders) 
that governs the use of expert mental health evidence in sentencing hearings.''' Lawyers 
must comply with the terms of the Practice Note unless directed otherwise, and expert 
witnesses are expected to be familiar with its content. 
The stated purposes of the Practice Note is 


to enhance the quality and reliability of expert evidence relied on in sentencing hearings in connection 
with questions of the mental functioning of persons who are to be sentenced; and 


to improve the utility of such evidence by ensuring that opinions expressed are within the scope of the 
expert’s specialised knowledge, and are supported by clearly-identified facts and reasoning. ''* 


The Practice Note seeks to achieve these objectives by defining the appropriate boundaries of 
expert opinion, specifying the type of matters that should be included in the substance of an 
expert report, and highlighting the importance of expert witnesses being impartial partici- 
pants in the process. 
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6.3.1.1 Boundaries and substance of the report 


A high-quality forensic mental health expert opinion needs to be 


e helpful: it must say something in the form of a concluded opinion that will assist the court 
and which the court otherwise would not have been able to conclude based on mere 
‘common sense’; 

e appropriately constrained: it must be confined to matters within the expert’s areas of 
medical expertise, and must not opine on legal matters; 

e dear and comprehensible: it must make sense to laypeople without specific mental health 
training; and 

e logical: the opinions expressed must be based on clearly articulated facts, and must 
demonstrate a clear path of reasoning, linking those facts to the concluded opinions. It is 
important to note however that it is possible for there to be a diversity of logical opinions 
based on the same set of facts. In such a value-laden and complex field, it is not uncommon 
for experts to legitimately advance differing but equally high-quality opinions from the 
same set of agreed facts. 


All of these requirements are addressed by the Practice Note, which starts by pointing out 
that ‘[t]he scope and purpose of an expert report is defined by the needs of the sentencing 
judge. Axiomatically, the function of an expert witness is to assist the Court...’.''? The Note 
goes on to outline the appropriate division of labour between the judge, commissioning 
party, and expert witness. 


e It is the responsibility of the party commissioning the report to ensure that the report’s 
purpose is clearly defined and that the opinions sought and expressed are relevant to that 
purpose. '!* 

e It is the experts responsibility to assist the judge to understand the offender’s mental 
functioning at relevant times before, during and/or after the offence.!!> 


e It is the judge’s responsibility to make decisions about sentencing. 


The Practice Note further clarifies the distinct roles of judges and experts by noting that it is 
the role of the sentencing judge to decide, for example whether the Verdins principles apply, 
and that it is ‘beyond the scope of an expert report to express an opinion on whether any of 
those considerations is applicable to the exercise of the sentencing discretion’.''® This reflects 
the case law in the area, which has repeatedly emphasised that mental health experts should 
not comment on matters such as moral culpability or the relative burden of imprisonment, as 
these are legal issues.''’ They should confine their evidence to the nature, extent, and effects 
of the offender’s mental health condition. 

The Note also delineates the specific matters that the courts expect to comprise the 
substance of a mental health expert report. Of particular importance is the following pro- 
vision, which sets out the key issues to be addressed 


The expert report should state the expert’s opinion as to the following matters, so far as applicable 


° the nature, extent and effect of the condition experienced by the subject at the time of the offence 
and/or at the time of sentence; 

e how the condition affected or is likely to have affected, the mental functioning of the subject at the 
time of the offence or in the lead up to it; 
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e how the condition is likely to affect the subject in the future and whether this has implications for the 
type of sentence that the judge should consider; 
+ whether the condition would be likely: 


i to affect adversely the ability of the subject to cope with imprisonment; and/or 
ii fo deteriorate as a result of the subject being imprisoned.''® 


In addressing these issues, the expert must not simply rely on diagnostic labels or simply 
record their opinion or conclusions. '!? They must articulate the facts on which their opinion 
is based and the reasons for the opinion.'* In this regard, it is notable that the courts in 
Victoria are increasingly concerning themselves with the minutiae of psychiatric phenom- 
enology, including the specific contents of delusional beliefs and the subjective moral eva- 
luations that flow from such beliefs." The implication of this is that the substance of an 
opinion ought to go well beyond merely commenting on the presence or absence of psy- 
chotic symptoms, for example. Similarly, the courts have become increasingly critical of 
reports that merely transcribe a psychosocial history in the expectation that this may garner 
some degree of mitigation'**: judges expect the expert to analyse and interpret such data to 
yield a cogent opinion of substance. 

To assist expert witnesses with this process, the Practice Note explicitly outlines certain 
matters that must be addressed, depending on the specific case. For example if the expert is of 
the view that the offender’s mental health condition contributed to the offending behaviour, 
they ‘must state, as precisely as possible, how the particular condition was (or is likely to have 
been) operative at the time and how it was (or is likely to have been) connected with the 
offence’.'”° Similarly, where the opinion concerns the likely impact of the offender’s con- 
dition on the experience of punishment, or the likely impact of imprisonment on their 
condition, ‘the report must state as precisely as possible the basis for each such opinion’.'** 

The Practice Note also addresses the matter of ‘remorse’. This is a contentious issue, with 
some clinicians arguing that the experts’ role in this area should be strongly constrained: that 
they should be limited to opining on the potential impact of diagnosable mental health con- 
ditions (such as the negative symptoms of schizophrenia) on the emotional concomitants of 
remorse. However, other clinicians argue that mental health experts have specific expertise in 
detecting the ‘genuineness’ of remorse, and so should be allowed to give evidence on this issue. 
Ultimately, the Practice Note allows for expert opinion to be expressed but urges caution: 


Any opinion expressed with respect to the subject’s remorse, or lack of remorse, must state as 
comprehensively as possible the basis of the opinion. If the expert concludes that a lack of remorse is 
the result of the condition, this should be pointed out.” 


The vexed issue of risk assessment is also addressed in the Practice Note. If an opinion on 
matters of future risk is sought by the commissioning party, the mental health expert is 
encouraged to consider how a sentence might be suitably shaped by mental health expertise 
in order to optimise rehabilitation and thereby reduce future endangerment to the public.'?° 
Risk factors relevant to mental health are particularly emphasised: the expert is not expected 
to always provide an ‘actuarial’ categorical opinion regarding likelihood of re-offending. 
Evidence-based risk assessment tools are frequently used by experts, especially in cases in- 
volving sexual offending, but no specific tool is mandated by the Practice Note. 

After the Practice Note was published, Victoria Legal Aid, with the assistance of the 
RANZCP Faculty of Forensic Psychiatry, developed a set of questions that mental health 
experts will generally be asked to address in sentencing cases (see Table 6.1). It is not 
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Table 6.1 Victoria Legal Aid’s Standard Questions for Mental Health Experts in Sentencing Cases 


e Any psychiatric conditions my client has or had when the offending behaviour occurred, how long he 
has had the condition and whether the condition is of a temporary or permanent nature. 

e The nature, extent and effect of the condition experienced by my client at the time. 

e What, if any, is the relationship between my client’s condition and the offence. 

e How is the condition likely to affect my client in the future. 

e Whether the condition would be likely to affect adversely the ability of my client to cope with 
imprisonment. 

e Whether the condition would be likely to deteriorate as a result of my client being imprisoned. 

e Treatment of the condition currently or previously undertaken and its effectiveness. 

e In relation to my client’s prospects of rehabilitation: 
o whether there are any aspects of his/her mental functioning which may impede rehabilitation; 
o whether there are any implications of the condition(s) for the risk of future offending and if so how 

might these best be managed. 
e My client’s response to the offences and any psychiatric factors relevant to remorse. 
e Any other matters you consider relevant. 


mandatory for instructing lawyers to use this set of questions, but in practice, it has been 
found to be very helpful in both ensuring that the substance of an opinion is appropriate and 
that the boundaries of expertise are not transgressed. 


6.3.1.2 Impartiality 


It is axiomatic that judges are less likely to be persuaded by experts who they consider to be 
unduly influenced by their affiliation with the aims of the legal team by whom they have 
been briefed. The ‘fake and partisan hired gun are the favourite bogymen of lawyers’ stories 
about experts in court’,'”” and a perception that an expert witness is advocating for the 
instructing party can readily result in their evidence being disregarded. While this bias may 
sometimes be overt, in other cases it may be more subtle: an ‘unwitting lack of neutrality’. "7? 

The Practice Note makes the importance of impartiality abundantly clear, noting that ‘the 
function of an expert witness is to assist the court, not to advocate for the interests of a 
party’,'”” and that an expert ‘has an overriding duty to assist the court impartially, by giving 
an objective, unbiased opinion on matters within the expert’s specialised knowledge. This 
duty overrides any obligation to the commissioning party or to the person by whom the 
expert is paid’. "° 

In addition to these statements of general principles, there are various other provisions in 
the Practice Note that address concerns about partiality. One such issue relates to the per- 
missibility of instructing lawyers making amendments to an experts’ report to suit their needs. 
In developing the Practice Note (see section 6.6), some lawyers assertively argued that minor 
changes to reports ought to be permitted without further comment. However, this position 
was ultimately rejected, with the Practice Note disallowing any degree of ‘settling’ of reports 


An expert must never alter a report or an opinion at the request of the commissioning party. If 
factual clarification is requested, or additional information is provided, a supplementary report must 
be prepared which clearly identifies the nature of any change of fact or opinion.'*' 


The long-recognised risk that dogmatic experts may seek to deny the ‘plural nature of sci- 
entific enquiry’!** is also addressed, with experts being strongly encouraged to consider 
opposing schools of thought when appropriate: 
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Where an expert is aware of any significant and recognised disagreement or controversy within the 
relevant field of specialised knowledge, which is directly relevant to the expert’s ability, technique or 
opinion, the expert must disclose the existence and nature of that disagreement or controversy.'*° 


The Practice Note also obliges experts to fully disclose all relevant facts, with expert reports 
required to include ‘a declaration that the expert has made all the inquiries and considered all 
the issues which the expert believes are desirable and appropriate, and that no matters of 
significance which the expert regards as relevant have, to the knowledge of the expert, been 
withheld’.'** Importantly, this extends to the results of psychometric assessments, with au- 
thors prevented from ‘cherry-picking’ test data that favour their concluded opinion: 


When an expert conducts a psychometric assessment for the purposes of preparing a report, the expert 
should ensure that ... all measures administered are reported appropriately.'” 


A further concern addressed by the Practice Note is the possibility that forensic assessors may 
naively rely solely on self-reports by the offender. This issue was the subject of detailed 
discussion during the development of the Practice Note. On the one hand, appropriately 
robust scepticism was felt to be an important attribute of the expert assessor; on the other 
hand, mental health experts were keen to disavow any notion that they can function as ‘truth 
detectors’. A compromise position was ultimately reached 


When a report includes matters reported by the subject, the expert should comment on the clinical 
plausibility of the self-report; and any discrepancies between the self-report and other information 
available to the expert.'”° 


The Practice Note also addresses concerns about impartiality that arise when a practitioner 
provides an opinion to the court on matters pertaining to a patient under their clinical care. 
Interestingly, there remains a diversity of opinions within the psychiatric profession regarding 
the legitimacy of this practice.'”” In Victoria, it is certainly not uncommon at the Magistrate’s 
Court level for treating clinicians to be asked to provide ‘forensic’ opinions on people being 
sentenced for less serious summary matters. The Practice Note, however, makes it clear that 
the opinions of treating clinicians must be significantly constrained 


A report prepared by the subject’s treating practitioner should be confined to information relevant to 
treatment provided to the subject (e.g. presenting signs and symptoms, diagnosis, clinical formulation, 


treatment, treatment response and treatment needs).'”* 


6.3.2 Disciplinary and ethical requirements 


At the court level, in addition to the Practice Note discussed above, the higher Victorian 
courts have Expert Witness Codes of Conduct which set out the general duties (including the 
ethical duties) of experts who provide reports or give evidence in court. °? These Codes note 
that expert witnesses have a paramount duty to assist the court impartially, and must not be an 
advocate for a party. They also set out some basic requirements that must be complied with 
in reports, such as providing the expert’s qualifications, specifying the assumptions and 
material facts on which each opinion is based, identifying the reasoning in support of the 
opinion, and outlining any qualifications or concerns that the expert has about the opinion. 
Legal practitioners have an obligation to provide a copy of the relevant Code to an expert as 
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soon as practicable after their engagement, and the expert must acknowledge that he or she 
has read and complied with the Code in the preparation of the report.'*" 

In recent years, relevant professional bodies have increasingly concerned themselves with the 
subspecialty of ‘forensic’ expert evidence, providing formal training and accreditation. For 
psychiatrists, post-graduate training in forensic psychiatry can be carried out in parallel with, 
or subsequent to, the obtaining of the general qualification as a Consultant Psychiatrist 
(FRANZCP: Fellowship of The Royal Australian and New Zealand College of Psychiatrists). 
This involves demonstrating a range of relevant competencies, which are developed in a su- 
pervisory relationship with a properly accredited forensic psychiatrist within a formal training 
programme. This Advanced Training in forensic psychiatry ultimately results in the award of a 
Certificate with associated postnominals and ‘Accredited Membership’ of the RANZCP 
Faculty of Forensic Psychiatry. Psychiatrists with other appropriate forensic experience and 
training may also become Accredited Members of the Faculty. As well as accrediting formal 
training programmes, the RANZCP publishes guidelines regarding ethical and pragmatic 
matters pertaining to medicolegal work,'*' which are regularly reviewed and updated. The 
guidelines cover, amongst other things, matters of impartiality, boundaries and substance of 
opinions. 

For psychologists, legal use of the title ‘forensic psychologist’ is only allowed by those who 
have an ‘area of practice endorsement’ in forensic psychology with the Psychology Board of 
Australia. In order to get this one must undertake accredited post-graduate training in forensic 
psychology involving both academic study and supervised practice. The Australian 
Psychological Society has published guidelines for psychological practice in forensic contexts, 
which clarify the application of its code of ethics to psychological practice in forensic contexts. 

While no formal training and accreditation are available to neuropsychologists working in 
the forensic arena, there is a thriving local culture, with a number of experts in forensic 
neuropsychology regularly providing evidence to the courts. 

It is important to note that expert witnesses are not required to have a formal ‘forensic’ 
qualification in order to be able to give evidence at trial or in a sentencing hearing. As 
discussed in the next section, it is generally sufficient that they be a specialist in the relevant 
mental health discipline. However, these specialisations can help to establish the quality of 
the witness and may assist a decision-maker in determining the weight to give to their 
evidence. 


6.3.3 Requirements for the evaluator 


To be allowed to give evidence during a frial, an expert witness must have specialised 
knowledge based on his or her training, study or experience.'** The same restrictions do not 
exist at the sentencing stage, unless in a specific case the court chooses to direct that they 
apply.'*? Consequently, sentencing judges can technically accept mental health evidence 
from anyone they deem fit, including psychiatrists, psychologists, neuropsychologists, and 
General Practitioners. 

In practice, however, courts will generally require expert witnesses to have specialised 
knowledge, and the Practice Note states that expert reports should be commissioned and 
prepared on this basis.'** Furthermore, the increasing quantity and, arguably, complexity of 
work conducted by forensic mental health experts has led to a growth in the number of 
experts who work predominantly or even exclusively within the medicolegal arena. Whereas 
historically the ‘phenomenon of the expert functioning principally as a forensic expert’! 
was frowned upon by both judges'*° and clinicians,'*” this approach to sub-specialisation no 
longer receives the level of opprobrium that it once did.'** 
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This shift has been assisted by the increasing focus by relevant professional bodies on the 
subspecialty of forensic expert evidence (see section 6.3.2). Psychiatrists and psychologists who 
complete the relevant training obtain formal endorsement from their respective associations. 
This is recognised by the courts as being a marker of special expertise in forensic work. 

Although it is certainly still possible (and not uncommon) for mental health experts who 
give evidence in sentencing hearings to lack specific forensic accreditation, judges are in- 
creasingly becoming aware of the importance of training and ongoing professional devel- 
opment in the area. This can result in greater weight being given to evidence provided by 
appropriately accredited experts. The Practice Note includes two Schedules to assist judges to 
assess the qualifications of psychiatrists and psychologists, and to determine the validity of 
claimed expertise.'*” The Schedules address matters such as the roles of the different pro- 
fessional organisations working in the area, and the meaning of the various titles, qualifica- 
tions and endorsements a judge may encounter. 

The RANZCP also oversees peer review programmes, in which specific cases (suitably 
anonymised) and matters arising from forensic work are discussed with a small group of si- 
milarly skilled and experienced colleagues. In practice, the importance of such discussions as a 
component of a forensic expert’s ongoing professional development cannot be overemphasised. 

More informal discussions between colleagues, often across the disciplines of psychiatry, 
psychology, neuropsychology and law, are also an important informal mechanism in en- 
hancing the quality of forensic expertise provided to the courts in Victoria. Such inter- 
professional dialogue is strongly promoted by ANZAPPL. In recent times, peer to peer 
discussions have been further enhanced by the utilisation of the secure encrypted social media 
platform WhatsApp: several closed confidential groups have been established, enabling ju- 
dicious discussion of matters (suitably de-identified) pertaining to forensic mental health 
expertise in a more informal online environment. These structures also mean that profes- 
sionals new to the field of forensic work in Victoria can find ample support from more 
experienced colleagues who will provide appropriate mentoring and support. 


6.3.4 Enforcement of requirements 


If a judge is not satisfied that an expert’s opinion is based, wholly or substantially, on specialised 
knowledge, they can refuse to admit the evidence into court.'*’ The court can also refuse to 
accept evidence that does not comply with the requirements of the Practice Note or the Expert 
Witness Codes of Conduct or to give such evidence limited weight in reaching their de- 
termination. This provides substantial safeguards against poor quality reports proftered by experts 
who deliberately or unwittingly fail to comply with the strictures of those Notes and Codes. 

In addition, when imposing a sentence, judges must state their reasons for the decision.'*! 
The regular publication online of judges’ sentencing comments is an important source of 
feedback, and hence quality assurance, for mental health experts. Robust opinions provided 
by judges regarding the quality, or lack thereof, of evidence provided by specific experts are 
routinely published and are thereby available in the public domain. As well as providing 
guidance as to what kinds of evidence are deemed to be more or less influential in a judge’s 
sentencing decision, sentencing comments can also flag new emerging issues for considera- 
tion by the expert witness. For example in recent times, two Victorian Court of Appeal cases 
have highlighted the importance of providing both detailed phenomenology of offenders’ 
states of mind at times of offence (including the form, nature and intensity of psychotic 
symptoms), and of outlining the underlying motivations for offenders’ usage of psychoto- 
genic illicit substances.'°? Such judicial commentary will influence how mental health ex- 
perts go about their work in future. 
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It should also be emphasised that the extent to which judges publicly approve of, and are 
influenced by, a particular expert’s opinions, will be noted by lawyers who are looking to 
brief an expert in the future. In short, reputation matters, and judicial comments contribute 
to a process of natural selection wherein poorer quality expert evidence is likely to result in 
fewer future referrals for the expert involved. This quality assurance mechanism for expert 
evidence, although rarely commented upon, '”” may in practice be the most important of all. 
No single centralised database of mental health experts exists: solicitors are free to com- 
mission from whomsoever they see fit and referral decisions are influenced by perceived 
quality as well as availability. 

Neither the RANZCP nor the APS has any role in overseeing the quality of expert work 
or in enforcing adherence to their guidelines, and expert witnesses in Australia are generally 
immune from being civilly sued in relation to evidence that is connected to court pro- 
ceedings. '** It is, however, open to judges, lawyers or indeed offenders or their relatives to 
complain directly about an expert psychiatrist or psychologist to the national registration 
board (the Australian Health Practitioner Regulation Agency). This Agency oversees re- 
gistered health practitioners and has the ability to cancel their registration or impose con- 
ditions on them. In practice, this appears to be a rare event. 


6.4 Safeguards ‘against’ the limited quality of forensic assessment 


6.4.1 Questioning the assessment by the defense 


As noted above, decisions about the ways in which an offender’s mental health should be 
taken into account in the sentencing process occur after a sentencing hearing. This is an 
adversarial process, in which the prosecution and defense are both free to tender reports, call 
witnesses and cross-examine the other party’s witnesses. Consequently, where the prose- 
cution tenders adverse evidence about the offender’s mental health at a sentencing hearing, 
the defense can contest that evidence either by cross-examining the prosecution witness, or 
by tendering their own report and calling their own witness(es) to rebut the prosecution’s 
case. As noted, however, in practice the Victorian Office of Public Prosecutions rarely calls a 
mental health expert’; similarly, the court itself only occasionally uses its powers to seek an 
independent mental health report. In the vast majority of cases therefore there is a single 
expert, briefed by the defense. 

Ordinarily, the offender must bear the costs of commissioning an expert to write a report 
or appear in court. However, where they lack the means to fund an expert’s involvement in 
their case, they may call on financial support from Victoria Legal Aid. The grant of such 
funding is contingent on the representing lawyer demonstrating legitimate grounds for the 
need for mental health expertise in order to assist the courts. In practice, a significant pro- 
portion of mental health evaluations are funded in this way. 


6.4.2 Questioning the assessment by the court 


It is for the sentencing judge to determine the ways in which an offender’s mental health 
problems should be taken into account in sentencing. In making this decision, judges are in 
no way bound to accept mental health evidence provided by expert witnesses, even if that 
evidence is uncontested. On the contrary, the courts have emphasised the importance of only 
applying the Verdins principles ‘after careful scrutiny and assessment, based on cogent evi- 
dence, of the relationship between the mental disorder and the offence and other matters’.'°° 

The need for judges to critically assess the forensic mental health evidence presented at a 


An Australian perspective 137 


sentencing plea is also implicit in the Practice Note, which states that ‘[i]n order to evaluate 
what reliance to place on an expert report, the sentencing judge needs to know the purpose 
of the report, the relevant qualifications and expertise of the expert, the expert’s opinions and 
the factual foundation of each opinion’.'”” This provision indicates that the weight to be 
given to any mental health assessment should be critically determined by the judge in all 
cases, paying particular regard to the nature of the evidence and the witnesses’ expertise. 

For Magistrates’ Court matters, experts are virtually never called for cross-examination and 
reports are simply submitted by the relevant lawyer. For more serious matters, experts may be 
called to give oral evidence at the request of either party or by the court itself. 


6.4.3 Other questioning of the assessment 


While it would be theoretically possible for an organisation such as the RANZCP or APS to 
intervene in a sentencing hearing as an amicus curia, in practice this does not occur. Courts 
rarely grant permission for third parties to intervene in sentencing hearings: to date, this has 
only occurred in cases which involve broad issues of principle. To the authors’ knowledge, 
no mental health organisation has ever sought to be involved in a Victorian sentencing matter 
in this capacity. 


6.5 Safeguarding the quality of decision-making when confronted 
with disagreement between experts 


6.5.1 Dealing with disagreement 


As noted above, in most Victorian sentencing cases only one expert witness (the defense 
expert) is relied on. Consequently, there is rarely a need to deal with the issue of dis- 
agreement between witnesses. However, if experts do appear before the courts with con- 
trasting opinions, robust cross-examination can be expected. It will be for the sentencing 
judge to make a final determination on the relevant issues, after considering all of the evi- 
dence presented. 

Although this issue seldom arises, the Practice Note does contain three procedural pro- 
visions that can help resolve any disagreements which do occur. First, the courts have the 
power to direct the experts to discuss the expert issues in the proceeding in advance of the 
sentencing hearing, and to ‘prepare a statement for the court of the matters on which they 
agree and disagree, giving their reasons’.'”® The content of the experts’ discussion may not be 
referred to at the sentencing hearing without the court’s permission.'”” If an expert fails to 
comply with this direction, their evidence may not be introduced. '6° 

Second, the courts may convene a special ‘pre-hearing’ prior to the sentencing hearing. "° 
At this pre-hearing, the court or any other party to the hearing may seek clarification of any 
aspect of the expert evidence. The court may also direct the experts to identify and narrow 
the areas of disagreement. Once again, if the expert does not comply with the court’s di- 
rection in this regard, their evidence will be inadmissible. '°” 

Third, the courts have the power to vary the order in which evidence is given in the 
sentencing hearing. Ordinarily, the defense and prosecution will call all of their witnesses 
(including any mental health experts) in turn. Depending on the number of witnesses to be 
called, this can lead to a significant delay in hearing from conflicting experts. To overcome 
this problem, the courts have the power to order that the experts give their evidence con- 
secutively.'°” Alternatively, they can order them to give their evidence concurrently, col- 
loquially known as ‘hot tubbing’.'* This can only be done with the agreement of the parties, 
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who it is expected will confer in advance and attempt to agree on the procedure to be 
adopted. To date, the use of this power has been very limited in the criminal law context. 

In addition, courts do have the capacity to commission independent forensic mental health 
reports from VIFMH if required. 


6.5.2 Best practices 


In our view, the Practice Note articulates best practices concerning the ways in which areas 
of disagreement between experts should be addressed (see section 6.5.1). In appropriate cases, 
experts should be required to discuss the issues in advance of the sentencing hearing, and to 
advise the court of areas of agreement and disagreement. Courts should be proactive in 
seeking clarification of expert reports and narrowing down the contentious issues. 
Conflicting witnesses should be subjected to robust cross-examination, to highlight the re- 
lative strengths and weaknesses in their differing positions. 

By contrast, we do not believe that it is best practice for courts to rely solely on defense- 
appointed mental health experts, as is ordinarily the case in Victoria. While we appreciate 
that this practice reflects the pragmatic trade-off between the thoroughness and robustness of 
evidence versus the cost implications (in terms of both time delays and finances) of having 
experts also called by the prosecution or appointed by the court itself, any single expert will 
inevitably have certain inclinations of thought (sometimes amounting to frank biases) and a 
particular set of strengths and weaknesses that they bring to bear on the forensic opinion that 
they deliver. This is particularly the case with forensic mental health work, given the 
complex, value-laden nature of the terrain. In our view, best practice would instead generally 
require, at least at the level of the Supreme Court, that where the defense has sought to rely 
upon evidence from a mental health expert, evidence to also be called from a mental health 
expert appointed by the Office of Public Prosecutions or the court. 

The Victorian system beyond the point of sentencing falls some way short of best practice. 
The lack of sufficient forensic mental health beds'°° means that the key sentencing aims of 
rehabilitation and community protection are often not adequately achieved for offenders 
with serious mental disorders. This problem is compounded by the suboptimal coordination 
between parole processes and clinical mental health treatment services for prisoners. Further 
ageravating this issue is the difficulty that most male prisoners in Victoria face in accessing 
non-pharmacological therapies for mental disorders; despite the high prevalence of condi- 
tions requiring such care, current resource constraints result in substantial unmet needs. 


6.6 Critical reflections 


The quality of a forensic mental health assessment is contingent on the degree to which 
relevant expertise (knowledge, training and experience) is fairly and appropriately brought to 
bear on assisting the court with whatever its task may be. Given that the admissibility and use 
of opinion evidence is ultimately determined by judges, it is especially useful to consider 
judicial opinions regarding the quality of expertise. An important questionnaire study of 
Australian judges reported that decision-makers 


need to look for touchstones of reliability, indicia including the experts being impartial, a 
disinclination by the expert to step beyond their limits of expertise, and the familiarity on the part of 
the expert with the relevant facts. In short, the decision maker needs to feel secure that their 
application of an expert opinion to facts in dispute is truly fair and reasonable. In turn, this will be a 
function of their perception of the quality of the evidence before them.'°° 
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The study also found judges to be 


concerned to reduce what they identify as a culture of inadequate objectivity by many doctors, 
accountants, scientists and psychologists, to improve the performance of experts and advocates alike 
and to explore means of bringing information before the courts in a form which is both clear and 
amenable to sophisticated and cost-efficient assessment." 


These findings indicate that there are three distinct but overlapping domains of quality in 
relation to forensic mental health evidence: impartiality; substance; and boundaries. To 
properly safeguard the quality of such evidence, it is crucial that each of these issues be clearly 
addressed by a jurisdiction’s laws or practice rules. 

Within Australia, Victoria is a clear leader in this regard, explicitly addressing each of these 
issues in its Practice Note. The means by which this Practice Note was developed was 
somewhat unusual and may be instructive for other jurisdictions. Following the expression of 
dissatisfaction with the quality of some forensic mental health evidence by the judiciary,'°® 
the President of the Victorian Court of Appeal (Maxwell P) convened the ‘Forensic 
Evidence Working Group’ (FEWG) — a committee of senior representatives from relevant 
bodies — with the aim of developing a Practice Note to enhance the quality of forensic mental 
health evidence in sentencing hearings. The stakeholders represented on the FEWG included 
all relevant legal and mental health bodies, including 


e The Supreme and County Court Judiciary 

e The Criminal Bar Association 

e Victoria Legal Aid 

e The Office of Public Prosecutions 

e The Faculty of Forensic Psychiatry of the RANZCP 
e The Forensic College of the APS 

° The VIFMH 


Assistance to the FEWG was also provided by a legal academic with particular expertise and 
knowledge in sentencing and mental health.'°” 

The members of the FEWG initially consulted with members of their respective bodies to 
ascertain the key issues which should be included in the Practice Note. Once these were 
agreed upon, President Maxwell, as Chair of the FEWG, produced a draft for circulation. 
This was progressively refined with feedback from the relevant stakeholders. Following the 
publication of the Practice Note by the Supreme and County Courts in March 2017, the 
FEWG has continued to meet periodically in order to review its functioning and the possible 
need for refinement. 

The fact that this process involved input from multiple stakeholders, including experienced 
mental health experts and legal practitioners, rather than being an ex cathedra proclamation 
handed down by the judiciary, ensured that the Note covered all key areas and established a 
best practice framework. In this regard, the importance of a healthy dialectic between dif- 
ferent fields of expertise cannot be overemphasised.'’” This interdisciplinary, ground-up 
approach has also ensured buy-in from the relevant stakeholders, helping to ensure that the 
Practice Note is used in the way intended. This is helping to improve the quality and re- 
liability of expert mental health evidence relied on sentencing hearings and ensuring that such 
evidence is properly fit for purpose. 
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Senate Select Committee on Mental Health, 2006, para 13.1. 

Each of Australia’s six states (New South Wales, Queensland, South Australia, Tasmania, Victoria and 
Western Australia) and two territories (Australian Capital Territory and Northern Territory) has its 
own criminal laws, policies and procedures. There is also a Commonwealth criminal law, however, it is 
somewhat restricted in scope. 

For example an individual who is suffering from mental health problems may not be fit to be inter- 
viewed by the police: see, for example Department of Health and Human Services, 2016. 

For example a suspect’s mental health problems may be regarded as a reason for discontinuing a 
prosecution: see, for example Director of Public Prosecutions for Victoria, 2019. 

Bail legislation typically requires judges to refuse to grant bail where they believe there is an un- 
acceptable risk that the accused person will fail to attend court or will commit further offences while on 
bail: see, for example Bail Act 1977 (Vic) Bail Act 1977 (Vic) s 4E. Judges will often believe this to be 
the case where the accused has a mental health problem. 

See, for example Richardson and McSherry, 2010. 

See, for example Crimes (Mental Impairment and Unfitness to be Tried) Act 1997 (Vic) s 6(1). 

See, for example Evidence Act 2008 (Vic) s 85. 

See, for example ibid. ss 13, 165. 

See, for example R v Falconer (1990) 171 CLR 30. 

See, for example Crimes (Mental Impairment and Unfitness to be Tried) Act 1997 (Vic) s 20. 

See, for example Crimes Act 1900 (NSW) s 23 A. 

See, for example R v Verdins (2007) 16 VR 269. 

See, for example Adult Parole Board of Victoria, 2018. 

See, for example Serious Offenders Act 2018 (Vic). 

See https://www.legalaid.vic.gov.au/about-us/news/explainer-crimes-mental-impairment-and- 
unfitness-to-be-tried-act for a detailed description of the regime regarding both unfitness to stand 
trial and the defense of mental impairment in the Australian State of Victoria. 

See https://www.corrections.vic.gov.au/parole/detention-and-supervision-orders for a detailed de- 
scription of the regime regarding post-sentence regimes for serious offenders in the Australian State of 
Victoria. 

As individuals who are found not guilty because of mental impairment (i.e. ‘insane’) are not convicted, 
they do not face the sentencing process. Instead, the judge will need to determine whether to impose a 
custodial or non-custodial supervision order on the individual or release them unconditionally. 
Custodial supervision orders involve mandatory detention; for individuals with mental illness, this al- 
most invariably involves care and treatment in a secure forensic mental health facility. Non-custodial 
supervision orders allow the affected individual to be supported and supervised while living in the 
community. Supervision orders are made for an indefinite period of time but must be periodically 
reviewed by the court. There is a legislated process that facilitates the transition from Custodial 
Supervision Orders, to Non-custodial Orders and eventual revocation of the Order, contingent on 
acceptable risk to self and the general community. 

Magistrates are judicial officers who operate at the lowest level of the court hierarchy. They act within 
the same general sentencing framework as judges but are more limited in the sanctions available to 
them. For the sake of linguistic simplicity, the remainder of this chapter will only refer to judges. 
Chow v DPP (NSW) (1992) 28 NSWLR 593. 

(2007) 16 VR 269. On the consistent adoption of the Verdins principles by intermediate appellate courts 
around Australia, and the High Court of Australia’s apparent acceptance of those principles, see R v 
Guode (2020) 267 CLR 141 n 6. 

Supreme Court of Victoria, 2017. This Practice Note is designed for use in matters heard in the 
Supreme Court, Victoria’s highest Court. It has been replicated for matters that are heard in the County 
Court of Victoria, which hears less serious matters: see County Court of Victoria, 2017b. 

Mullen et al., 2000. 

Bartholomew, 1986. 

Substantial expansion in the form of a further 82 beds was announced in 2021 following a review of 
Victoria’s mental health system. 

See section 6.3.2. 

One of the authors of this article, Associate Professor Andrew Carroll, has such an appointment. 
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A Drug and Alcohol Treatment Order can only be given by the Victorian Drug Court. The court 
imposes a sentence of up to two years’ imprisonment, which is suspended while the offender undergoes 
treatment and supervision. Offenders will only have to serve the specified term of imprisonment if they 
fail to abide by the conditions of the order. See Sentencing Act 1991 (Vic) ss 18X-18ZT. 

A Community Correction Order is a non-custodial sanction that can be imposed with or without 
conviction. It includes mandatory terms and must contain at least one condition. Conditions are chosen 
based on the circumstances of the offender and the offence. See ibid. Part 3 A. 

Ibid. s 44. 

Mental Health Act 2014 (Vic) Division 4. 

Victorian law distinguishes between ‘children’ and ‘young offenders’. ‘Children’ are aged between 10 
and 17 at the time of the offence, and are under 19 when the criminal proceedings begin: Children, 
Youth and Families Act 2005 (Vic) s 3. “Young offenders’ are aged under 21 at the time of sentencing: 
Sentencing Act 1991 (Vic) s 3. 

Youth justice centre and youth residential centre orders are sentences of detention for children and 
young offenders. The difference between the orders is that children aged 15 to 20 are detained in youth 
justice centres, while children aged under 15 are detained in youth residential centres. See Sentencing Act 
1991 (Vic) s 32. Youth supervision order may be imposed on children, and require them to report to a 
youth justice unit, undertake supervised community work if directed, and satisfy any other conditions 
imposed: Children, Youth and Families Act 2005 (Vic) Division 7. 

Sentencing Act 1991 (Vic) ss 94A-94C. As a sentencing sanction, this disposition is limited to convicted 
offenders. It does not apply to those found not guilty because of mental impairment, who will generally 
be made subject to custodial or non-custodial supervision orders: see in note 18 above. A CSTO may 
not be combined with any other sentencing sanction. 

If the offender’s mental health does not recover during the period of the order, the offender must be 
released from the mental health facility upon its expiry, unless the Mental Health Tribunal makes a civil 
Inpatient Treatment Order under the Mental Health Act 2014 (Vic). 

Ibid. s 48D. See for example Williams v R [2018] VSCA 171. 

See, for example R v Ibbs (1987) 163 CLR 447. 

In some cases, a mandatory minimum penalty will limit the judge’s discretion. However, judges retain a 
certain level of discretion even where a mandatory minimum sentence has been set. For example while 
they may be prohibited from giving a lesser sentence than that set down by the statute, they will 
generally be permitted to impose a more severe sentence. 

The ‘non-parole period’ must be at least six months less than the maximum term of the sentence. There 
are some limited circumstances in which the court does not need to set a non-parole period: see 
Sentencing Act 1991 (Vic) s 11. 

R v Dixon (1975) 22 ACTR 13, 17-18. 

Judicial College of Victoria, 2020, para 7.1.2. 

Sentencing Act 1991 (Vic) ss 6A-C. The determination of an offender’s status as a ‘serious offender’ 
depends solely on the nature of the offence for which they have been convicted and the sanction 
imposed. No risk assessment process is undertaken. 

Ibid. s 6D(a). 

A person is punished for the purpose of ‘specific’ deterrence when the sentence aims to deter him or her 
from re-offending. A person is punished for the purpose of ‘general’ deterrence when the aim of the 
sentence is to induce other people who might be tempted to commit a crime to desist out of fear of the 


penalty. 

Sentencing Act 1991 (Vic) ss 5(2)-(7). 
Ibid. s 5(3). 

Channon v R (1978) 20 ALR 1, 455. 


Ibid. 10-11; Veen v R [No.1] (1979) 143 CLR 458; Veen v R [No.2] (1988) 164 CLR 465. 

For an overview of the development of the law in this area, see Walvisch, Carroll and Marsh, 2021. 
(2007) 16 VR 269. 

For a detailed analysis of the Verdins principles, see Walvisch, 2010. 

Quinn v Law Institute of Victoria Ltd (2007) 27 VAR 18. 

R v Verdins (2007) 16 VR 269, 271. 

R v Vuadreu [2009] VSCA 262, [37]; Charles v R (2011) 34 VR 41. 

Mune v R [2011] VSCA 231, [31]. 

See, for example R v Tsiaras (1996) 1 VR 398, 400. 

R v Verdins (2007) 16 VR 269, 271. 
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Ibid. 276. 

Ibid. 271. 

Ibid. 272. 

Ibid. 271. 

See, for example R v Koelman [2010] VSC 561. 

See, for example DPP v Dimitrakis [2010] VSC 614. 

See, for example R v Prideaux [2009] VSCA 193. 

See, for example Londrigan v R [2010] VSCA 81. 

See, for example Hladik v R [2015] VSCA 149. 

See, for example Pantazis v R (2012) 38 VR 446. 

See, for example R v Zander [2009] VSCA 10. 

See, for example R v RLP (2009) 213 A Crim R 461. 

See, for example Kavanagh v R [2011] VSCA 234. 

See, for example R v Tresize [2008] VSCA 8. 

See, for example R v Svetina [2011] VSC 392. 

See, for example R v Epshtein [2011] VSC 8. 

See, for example R v Lubik [2011] VSC 137. 

See, for example Ashe v R [2010] VSCA 119. 

See, for example R v Pyrczak [2011] VSC 219. 

See, for example DPP v Felsbourg [2008] VSC 20. 

See, for example Myers v R [2011] VSCA 271. 

See, for example DPP v Maxfield [2015] VSCA 95. 

See, for example R v Cheney [2009] VSC 154. 

R v Hill [2012] VSC 353, [39]. 

DPP (Vic) v O’Neill (2015) 47 VR 395. 

See Walvisch and Carroll, 2017. 

Brown v R [2020] VSCA 212, [6]. 

R v Margach [2008] VSC 255. 

Anh-Tuan Tran v R [2011] VSCA 252; Kells v R [2013] VSCA 7. 

Reid (a Pseudonym) v R [2014] VSCA 145. 

For an overview of the legal principles concerning substance-related disorders, see Walvisch, forth- 
coming. See Walvisch, 2017 and Walvisch, 2018 for a discussion of the difficulties that arise when 
defining the concept of ‘mental disorder’ for legal purposes. 

See, for example DPP v Weidlich [2008] VSCA 203. 

See, for example Wright v R [2015] VSCA 88. 

See, for example Seddon v R [2011] VSCA 375. 

Sentencing Act 1991 (Vic) ss 18A-B. A person who is serving an indefinite sentence is not eligible to be 
released on parole, and a judge who imposes an indefinite sentence must not fix a non-parole period. 
R v Carr [1996] 1 VR 585. 

Chester v R (1988) 165 CLR 611, 618-9. 

See, for example R v Davies (2005) 11 VR 314. 

DPP v Herrmann [2021] VSCA 160. 

See https://www.adultparoleboard.vic.gov.au/board-decisions for details. 

O’Connor v R [2014] VSCA 108, [65]. 

See DPP v Dolheguy [2020] VSC 704 for a recent homicide case in which treatability and risk in the 
context of a severe personality disorder were explored at length at the sentencing hearing. 

Ross v R [2015] VSCA 302. If a judge is considering rejecting unchallenged evidence, they should 
provide the defence with a chance to address their concerns. They must also provide reasons for their 
decision. 

R v Olbrich (1999) 199 CLR 270. 

See, for example R v Singh [2021] VSC 182. This was a very high-profile case of culpable driving that 
led to the deaths of four police officers on duty. Despite the presence of a range of complex psychiatric 
issues, only a single (defence) expert was commissioned. 

Ibid. 

Sentencing Act 1991 (Vic) s 8 A. 

Ibid. s 8B. 

R v Williscroft [1975] VR 292, 300. 

R v Storey [1998] 1 VR 359, 366. 
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Sentencing Act 1991 (Vic) Part 2AA. No guideline judgements have yet been issued concerning the 
sentencing of offenders with mental health problems. 

Ibid. s 5(2)(b). 

R v O'Connor [1987] VR 496. 

Supreme Court of Victoria, 2017. See Section 6.6 for a discussion of the genesis of this Practice Note. 
The full Note is available at: https://www.supremecourt.vic.gov.au/law-and-practice/practice-notes/ 
sc-cr-7-expert-reports-on-mental-functioning-of-offenders. 

Supreme Court of Victoria, 2017, s 1.4. 

Supreme Court of Victoria, 2017, s 4.1. 

Ibid. s 4.2. 

Ibid. s 4.4. 

Ibid. s.7.3. 

See, for example Wright v R [2015] VSCA 88; DPP v Haberfield [2019] VCC 2082. 

Supreme Court of Victoria, 2017, s 7.4. 

Ibid. s 6.4. 

Ibid. s 6.1. 

For example in Avan v R [2019] VSCA 257 the oftender posted parcels containing asbestos to various 
embassies and consulates, due to the deluded belief that this would enhance their firefighting abilities. 
The court held that his moral culpability was reduced because the offending ‘was influenced by de- 
ranged altruistic and humanitarian motives’. Similarly, in Marks v R (2019) VSCA 253 the offender 
made a bomb threat on an aircraft due to the delusional belief that the aircraft would be in serious peril 
if it was not forced to return to the airport. The court held that he had limited culpability, as he lacked 
‘an ulterior motive deserving of condemnation’. 

See, for example R v Miller [2015] VSC 180. 

Supreme Court of Victoria, 2017, s 7.5. 

Ibid. s 7.6. 

Ibid. s 7.7. 

Ibid. s 7.8. 
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Supreme Court of Victoria, 2017, s 6.3. 
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Ibid. s 6.5. 

Ibid. s 6.6. 

Taylor et al., 2012. 

Supreme Court of Victoria, 2017, s 6.7. 

Supreme Court of Victoria, 2016; County Court of Victoria, 2017a, s 24. 
Supreme Court (General Civil Procedure Rules) 2015 (Vic) r 44.03; County Court of Victoria, 2017a, rr 
20.1-20.2. 

See: https://www.ranzcp.org/files/resources/college_statements/practice_guidelines/ppg11-medical- 
examinations-in-medico-legal.aspx. 

Evidence Act 2008 (Vic) s 79. 

Ibid. s 4(2). 

Supreme Court of Victoria, 2017, s 4.6 note 3. 

Freckelton, Reddy and Selby, 1999. 

Ibid. 

Trimble, 2004. 

Davis, 2019. 

Supreme Court of Victoria, 2017, Schedules A-B. 

Evidence Act 2008 (Vic) ss 4, 79. 

R v O’Connor [1987] VR 496. 

Marks v R [2019] VSCA 253; Avan v R [2019] VSCA 257. 

But see Jones, 1994, pp 128-164 for an exception to this. 

Cabassi v Villa (1940) 64 CLR 130; Young v Hones [2014] NSWCA 337. 


144 Jamie Walvisch and Andrew Carroll 


155 While unclear, it seems likely that this is a financial decision that arises due to a lack of sufficient 
funding. 

156 Mune v R [2011] VSCA 231, [31]. 

157 Supreme Court of Victoria, 2017, s 4.5. 

158 Ibid. s 11.2. 

159 Ibid. s 11.3. 

160 Ibid. s 11.5. 

161 Ibid. s 11.4. 

162 Ibid. s 11.5. 

163 Ibid. s 12. 

164 Ibid. 

165 This has been acknowledged by the Victorian government following an extensive ‘Royal Commission 
into Victoria’s Mental Health System’: https://finalreport.rcvmhs.vic.gov.au. The Victorian Government 
has committed to a substantial expansion of Thomas Embling Hospital. 

166 Freckelton, Reddy and Selby, 1999, p. 4. 

167 Ibid. p. 13. 

168 See, for example R v Miller [2015] VSC 180. 

169 Both authors of this chapter were members of the FEWG. 

170 Perhaps because of its relatively small size, Victoria is marked by a high level of collegiality within and 
across the professions of psychiatry, psychology and the law. The establishment and growth of 
ANZAPPL have been at least as important as the discipline-specific colleges in fostering these healthy 
relationships. 
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Chapter 7 


A German perspective 


Johannes Kaspar and Susanne Stübner 


7.1 Introduction 


7.1.1 The legal system 


The German legal system contains the common division of the three main branches of civil, 
public, and criminal law. The criminal procedure in Germany is not adversary but in- 
quisitorial, that is, the courts are actively involved in investigating the facts of the case (and 
are legally obliged to do so, § 244 section 2 of the German Criminal Code of Procedure 
(Strafprozessordnung, StPO). The trial only has one phase with a decision both on the facts of 
the case and on the legal consequences at its end. Decisions are made by courts, which consist 
of professional judges together with (in more severe cases) lay judges; independent juries do 
not exist in the German criminal procedure. 

The most important criminal offences, general rules on criminal liability and the system of 
criminal sanctions are regulated in the German Penal Code (Strafgesetzbuch, StGB). Criminal 
sanctions in Germany can be divided into one of two major categories: penalties 
(Kriminalstrafen, §§ 38 et seqq. StGB) on the one hand and measures of rehabilitation and 
incapacitation (Maßregeln der Besserung und Sicherung, §§ 61 et seqq. StGB) on the other hand. 
Whereas the former are supposed to serve the aim of retribution in the first place, the latter 
are supposed to serve mere preventive and curative purposes. Because of this dual structure, 
the German sanctioning system is called a twin-track system (zweispuriges System). 

Penalties are dominated by the guilt principle (Schuldprinzip) that is based on human dignity 
(Art. 1 section 1 of the German Constitution [Grundgesetz, GG]). It demands that no pun- 
ishment can be imposed without ‘culpability’, that is, on persons who are not considered 
responsible for their actions due to their young age under 14 years (§ 19 StGB) or due to certain 
mental disorders (§ 20 StGB). It also demands that the amount of punishment must not exceed 
the amount of guilt fulfilled by the offence. Measures of rehabilitation and incapacitation are 
not bound by these requirements, they can be (and are) imposed on persons without criminal 
responsibility or with substantially reduced culpability due to mental illness, and they are not 
measured with regard to the amount of guilt fulfilled by the offence but are based on preventive 
and curative needs, that is, the risk of future crimes by the sanctioned person. They are limited 
by the constitutional principle of proportionality that is (in a rather declaratory manner) ex- 
pressly regulated in § 62 StGB. This in principle quite clear picture is blurred by the fact that 
some preventive measures (like preventive detention, $$ 66 et seqq. StGB or the hospitalisation 
in an addiction treatment facility, § 64 StGB) can be imposed on fully responsible offenders in 
addition to a penalty. In cases of substantially reduced responsibility (verminderte Schuldfahigkeit, § 
21 StGB), hospitalisation in a psychiatric hospital (§ 63 StGB) can be imposed next to a (mi- 
tigated) penalty. As will be shown, forensic assessment is relevant (and in some cases even 
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Figure 7.1 Possible outcome after criminal offences dependent on existing, reduced, or missing culpability. 
Triangles with exclamation marks symbolise existing dangerousness, which is also a pre- 
requisite for the order of the respective measure. 


required by law, see infra) in both ‘tracks’: questions of culpability but also questions of assessing 
the ‘dangerousness’ or the risk of recidivism of offenders respectively have to be answered both 
with regard to penalties and to measures of rehabilitation and incapacitation (for an overview over 
different possible outcomes of criminal proceedings dependent from culpability and assumed 
dangerousness of the offender, see Figure 7.1). 

The prerequisites of criminal liability and criminal sanctions in both tracks are 
regulated by Federal law like the earlier-mentioned Penal Code (StGB). The 
execution of sentences, however, falls under the competency of the 16 German states. 
This is why there is a multitude of different regulations on the execution of prison 
sentences (Landesstrafvollzugsgesetze) or of measures of rehabilitation and incapacitation 
(Maßregelvollzugsgesetze; Sicherungsverwahrungsvollzugsgesetze) on the state level. For the purposes of 
this contribution, we will focus on the example of Bavarian regulations as both authors are 
located in Bavaria; with respect to the topic of forensic assessment, there are no remarkable 
differences between regulations on the state level. 


7.1.2 The related tradition of forensic assessment 


In a very brief summary, the concepts for dealing with mentally disordered offenders in 
Germany — like many socio-cultural developments — have their roots in Greek philosophical 
(Aristoteles) and Roman legal traditions.' In most regions which corresponded to later Germany, 
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it was already forbidden in the Middle Ages to impose a death penalty on the mentally dis- 
ordered. Based on the legal philosophical considerations of Samuel Pufendorf in the seventeenth 
century, the concept of freedom of will as the basis of human responsibility emerged. In the 
eighteenth century, it was increasingly recommended that doctors be consulted to assess and 
distinguish between various diseases. In the nineteenth century, another influential school of 
thought emerged, that of ‘degeneration doctrine’. The extent of a disorder was equated with the 
degree of degeneration; and finally, a ‘devolution theory’ (Entartungslehre) emerged, which 
equated mental disorder and crime in terms of its genesis; the most prominent current in this 
regard at the time came from Italian psychiatry, especially personified by Cesare Lombroso. 

Although these theories were not scientifically tenable, they became a fatal amalgamation in 
Germany in the first half of the twentieth century against the background of National Socialism 
with its ideologies. In this context, many politically undesirable persons were classified as 
psychiatrically ill, and many mentally disordered persons were in turn eliminated, such as 
Jewish, homosexual, and other persons unwelcome to the system. Many psychiatrists were 
instrumentalised and/or guilty during National Socialism. The examination of this historical 
burden still continues.” The horrors of this time are deeply rooted in the collective con- 
sciousness and unconscious. Even today, many people in Germany still have a deep mistrust and 
great, archaic-seeming fears of psychiatric institutions, which certainly go back at least in part to 
this difficult legacy. In the 1970s, the general wave of liberalism led to an emphasis on social 
psychiatry. And sometimes real problems that can arise as a result of mental illness have been 
ignored. Modern psychiatry in Germany had to fight very intensively for a new and realistic 
self-image and a good perception of others. This is still very difficult, especially for forensic 
psychiatry in Germany. Overall, there is a great sensitivity to state influence. 

The current situation in general psychiatry — as probably in other countries — is char- 
acterised by the topic of further developments of disease concepts which shows in the dis- 
cussion on the reform of the upcoming International Classification of Diseases (ICD) in its 
11th version. The ICD, published by the World Health Organisation, represents the standard 
system of diagnostic criteria in German-speaking countries, whereas the Diagnostic and 
Statistical Manual of mental disorders by the American Psychiatric Association (DSM) plays a 
secondary role. Another current issue is the influence of scientific knowledge, especially in 
English-speaking countries. The general determinism—indeterminism debate, which would 
affect forensic psychiatry but is a rather philosophical question is going on. Forensic assess- 
ments are strictly based on the legal texts and are subject to a tight pragmatism, meaning that 
the question of determinism—indeterminism is not addressed. The legal texts regulating 
missing or reduced culpability were created in the 1970s. The characteristics described and 
required do not correspond to psychiatric diagnoses (see infra), but do in a certain sense 
reflect the state of psychiatric knowledge at that time. Until 2021, the legal text also con- 
tained very old-fashioned and rather stigmatising terms which could be translated as ‘idiocy’ 
(Schwachsinn) and ‘abnormality’ (Abartigkeit). Only recently, they have been replaced by the 
more contemporary and neutral terms of intelligence reduction (Intelligenzminderung) and 
disorder (Störung) (for a description of the reform process see Schiemann, 2019). 


7.2 Short overview of the role of assessment in sentencing offenders 


7.2.1 Sentences and execution 


Taking a closer look at different sentences and their execution, we can distinguish between 
the two tracks mentioned above. The two main types of penalties are fines (Geldstrafe) and 
imprisonment (Freiheitsstrafe). The only additional ancillary penalty (Nebenstrafe) under 
German law is the driving ban in § 44 StGB. 
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Measures of rehabilitation and incapacitation can themselves be divided into two groups. 
The first group consists of non-custodial measures that are not linked with any kind of im- 
prisonment or hospitalisation: the supervision order (§§ 68 et seqq. StGB), the driving dis- 
qualification order (§ 69 StGB) and the order of professional disqualification (§ 70 StGB). The 
other group consists of the three custodial measures which have already been mentioned above. 
In a way, they all combine the purposes of incapacitation and rehabilitation (or therapy re- 
spectively): placement in a psychiatric hospital for mentally disordered offenders (§ 63 StGB), 
placement in an addiction treatment facility for offenders with addiction problems ($ 64 StGB) 
and preventive detention for fully culpable persons — or in rarer cases and special constellations 
also persons with substantially reduced culpability — who committed grave offences (§§ 66 et 
seqq. StGB) and seem to have a general ‘inclination’ (Hang) to commit such crimes in the 
future. Each of the six earlier-mentioned measures requires that the offender is considered to be 
an ongoing danger for society (which obviously makes prognostic assessment necessary). 

Juvenile Criminal Law is applicable for offenders between 14 and 18 years (and in some cases 
also for offenders up to 21 years who are considered to be immature, § 105 Juvenile Court Act 
[Jugendgerichtsgesetz, JGG]). It focuses very much on the purpose of preventing future offences 
by educating juvenile offenders (§ 2 section 1 JGG). The scope of possible sanctions is much 
broader compared to general criminal law, and there is much more discretion and flexibility on 
the side of the courts. There are three main categories of sanctions: Supervisory measures 
(Erziehungsmaßregeln) according to §§ 9 et seqq. JGG; disciplinary measures (Zuchtmittel; ac- 
cording to $$ 13 et seqq. JGG) and youth penalties according to $$ 17 et seq. JGG. 

Generally, penalties are executed within regular prisons (with some specialisations depending 
on the type of offences and offenders). There are special prisons for female and juvenile of- 
fenders, for example. Youth detention (§§ 16, 16a JGG) as short-term imprisonment is exe- 
cuted in special detention facilities independent from regular youth prisons. For adult offenders, 
there are further specialisations like the distinction between facilities for short-term or long- 
term prison sentences. Even though prison inmates are fully culpable offenders, ‘treatment’ of 
offenders (in a broad sense) is considered to be one major aim of executing prison sentences. 
Art. 2 Bavarian Prison Act (Bayerisches Strafvollzugsgesetz, BayStVollzG), for example states that 
the prisoner shall be enabled to lead a future life ‘in social responsibility without committing 
criminal offences (objective of treatment)’. Art. 3 BayStVollzG regulates that ‘treatment’ in this 
sense is not limited to therapeutic measures. It comprises “all measures that are apt to lead to a 
future life without delinquency’; inter alia, treatment in this sense also contains school- and job- 
related education, work and paedagogical measures. In addition, all prisons have medical de- 
partments and medical services, so that every inmate is given a thorough medical examination 
in the course of his sentence and can be given medical treatment if necessary. Psychological 
services are also available. Specific medical services, including psychiatric consultations, are 
available on request. Only very few, usually very large prisons have their own prison hospitals, 
rarely including psychiatric departments, in which inpatient and ‘outpatient’ psychiatric 
treatment can be provided. In principle, almost all common treatment measures that are 
provided in general psychiatric hospitals are available here;” however, certain treatment ele- 
ments such as ergo- and milieu-therapeutic measures or stress tests etc. are hardly used under 
prison conditions and can only play a minor role. 

Special facilities integrated into the regular prison system are socio-therapeutic institutions 
(see Art. 11, 116 BayStVollzG). They are a mandatory therapeutic measure for offenders who 
committed certain severe sexual offences (Art. 11 section 1 BayStVollzG); furthermore, they 
aim at offenders who seem to be at risk of committing grave violent or sexual offences in the 
future (which obviously requires a prognostic decision), Art. 11 section 2 BayStVollzG. 
Individual and group therapy measures are used here; the stay usually lasts two years and is 
timed at the end of the sentence so that a release can be prepared and arranged from here. 
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Custodial measures of rehabilitation and incapacitation are executed in specialised institutions 
independent from the prison system. The measure of $ 63 StGB is executed within specialised 
psychiatric hospitals. Its aim is to heal the offender or at least improve his or her condition to a 
degree that he does not pose a danger to the public anymore, Art. 2 section 1 s. 2 no. 1 Bavarian 
Act on the Enforcement of Therapeutic Measures (Bayerisches Maßregelvollzugsgesetz, BayMRVG). 
The treatment order in § 64 StGB is executed within closed addiction treatment facilities. Its 
objective is to heal offenders from their addictive ‘inclination’ (Hang) or to prevent them from 
falling back into the inclination for a considerably long time and to dissolve the underlying 
destructive attitudes (Art. 2, section 1, s. 2 no. 2 BayMRVG). During hospitalisation in a 
forensic-psychiatric hospital or in an addiction treatment institution, all therapeutic measures of 
general psychiatry are available in principle,* that is measures of psychopharmacotherapy, psy- 
chotherapy, specialised addiction treatment, socio-therapy and other complementary therapies. In 
addition, some special crime therapy interventions are available. A key goal of treatment is crime 
prevention. The main difference in clinical practice compared to general (non-forensic) psy- 
chiatric institutions is that safety aspects must always be taken into account, which is also ex- 
pressed in the fact that certain structural precautions must be taken and security personnel are also 
available. 

Until 2011, preventive detention (§§ 61 et seqq. StGB) was in many cases executed within 
regular prisons, and detainees were treated very similar to regular prison inmates. Fuelled by 
judgements of the European Court of Human Rights (ECHR), the German Constitutional 
Court (Bundesverfassungsgericht, BVerfG) declared this practice to be unconstitutional in 2011. The 
Court argued that preventive detention had become too similar to a penalty and was not suf- 
ficiently orientated at intensely treating and releasing detainees as soon as possible, which was 
considered to violate their liberty rights. The court demanded that comprehensive therapeutic 
efforts had to be undertaken not only regarding actual, but also potential detainees during their 
stay in prison. As a consequence, the former regulations on preventive detention had to be 
reformed (which was completed in 2013). Now, § 66c StGB regulates that preventive detention 
is executed in facilities offering comprehensive and individual treatment programs for each of- 
fender. New separate facilities had to be installed or even built, with more staff and therapeutic 
efforts. Preventive detention is enforced in only 13 specialised institutions across Germany. In 
Bavaria, for example there is just one facility in Straubing (next to a high-security prison). 

In the course of this development, a new category of preventive measure was introduced, 
the so-called therapeutic hospitalisation (Therapieunterbringung), which was regulated in a 
special act (Therapieunterbringungsgesetz, ThuG). It was meant for offenders who had to be 
released from preventive detention for legal reasons, even though they were still considered 
to be dangerous. It is a rather strange, hybrid type of measure that is ordered by civil courts 
and executed in separate institutions apart from the prison system. Prerequisites are that the 
offender is suffering from an ‘unsound mind’ (psychische Störung) and that because of this 
condition he is at risk of committing severe crimes such as murder, aggravated assault, or 
rape, § 1, section 1 no. 1 ThUG. The legislator deliberately made use of the terminology of 
Art. 5 lit. e of the European Charter of Human Rights in this context to avoid legal concerns 
by the ECHR. In practice, therapeutic hospitalisation did not become relevant at all as the 
Constitutional Court only allowed it under circumstances where also further execution of 
preventive detention remained possible.” 


7.2.2 Decisions within sentencing and execution 


Within sentencing, there is a considerable number of different kinds of decisions that require 
forensic assessment of some sort (of which we will present the most important ones in the 
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following).° Following the procedural order, we can distinguish the imposition of a sanction, 
its execution, the question of temporary leave, and termination. A prolongation of criminal 
law sanctions is not possible under German law, neither with respect to penalties nor to 
preventive measures. The latter are terminated dependent on certain upper time limits and 
the prognostic question of future delinquency (see supra). Prison sentences with fixed terms 
are terminated at the latest if the sentence has been completely served — a further pro- 
longation would be a violation of various principles, including the principle of guilt and the 
protection of legal force. 


7.2.2.1 Imposition 


The imposition of penalties requires full or at least partial culpability of the offender. A 
forensic assessment of this question is not always necessary, but only in those cases, where 
intoxication or mental disorder (§ 20 StGB) seem to have played a role. In practice, however, 
such an assessment is regularly carried out in cases of very severe crimes such as murder or 
homicide and usually for sexual offences. Figure 7.1 gives a schematic representation of the 
potential outcomes of criminal proceedings as a function of culpability. 

If preventive detention is imposed, usually a sentence must first be served. If hospitalisation 
in an addiction treatment facility is imposed, there may be an accompanying sentence, which 
has then usually to be served before treatment begins. 

Under Juvenile Criminal Law, the official Youth Court Act Guidelines (Richtlinien zum 
JGG, RL-JGG) generally suggest forensic assessment (inter alia) in cases where the offence 
might be related to a mental disorder or where the offender shows remarkable psychological, 
mental, or physical peculiarities (see § 43 Nr. 8 RL-JGG). These guidelines are based on an 
agreement by the Judicial Authorities of the German Federal States. They are not legally 
binding but mere recommendations; nonetheless in general they are obeyed in practice. 

In addition to the assessment of culpability according to § 20 StGB, § 3 JGG requires a 
positive statement by the court that the offender is responsible for the criminal act which 
depends on his or her level of moral and intellectual maturity.’ In practice, this question is 
not always assessed by forensic experts but rather intuitively by the courts. This might also be 
a consequence of the quite hesitant wording of § 3 RL-JGG: only if there are ‘serious doubts’ 
concerning the young offender’s responsibility, forensic assessment should be ‘considered’, 
with strict regard to the principle of proportionality. 

Youth penalties according to § 17 section 2 alt. 1 JGG can only be imposed if the juvenile 
offender has shown ‘harmful inclinations’ (schädliche Neigungen) to repeatedly commit serious 
crimes in the future, which is a prognostic question. Another topic is the application of 
Juvenile Criminal Law to young adults between 18 and 21 years (Heranwachsende). According 
to § 105 JGG, this is the case if the offence could be considered typical ‘youth misconduct’ 
(Jugendverfehlung) or if at the time of the act, the offender was still equivalent to a juvenile in 
terms of his moral and intellectual development.” 

The imposition of all custodial measures of rehabilitation and incapacitation (on which we 
will focus here) is based on a prognosis of future offences (see also infra 2.3). § 63 StGB 
requires that the offender represents a danger to the general public because it is expected that 
he or she will commit grave unlawful acts in the future. Similarly, but with a slightly lower 
threshold, § 64 StGB requires the danger that the offender will commit serious unlawful acts 
as a consequence of his or her substance addiction. § 66 StGB demands an ‘inclination’ 
(Hang) to commit severe offences in the future. All these prognostic decisions require forensic 
assessment. In addition, § 63 StGB requires that the offender’s culpability was missing or at 
least substantially reduced due to a mental disorder (§§ 20, 21 StGB). 
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7.2.2.2 Execution 


Prison sentences up to two years do not necessarily have to be executed, but can be sus- 
pended on probation (§§ 56 et seqq. StGB; for juvenile offenders cf. §§ 21 et seqq. JGG) 
under the prerequisite of a favorable criminal prognosis. The court has to examine if there are 
reasons to believe that the sentence itself will serve as a sufficient warning to the convicted 
person and that he or she will commit no further offences even without having to serve the 
sentence. 

A similar regulation exists concerning $$ 63, 64 StGB: according to § 67b StGB, these 
measures can be suspended on probation from the very start if special circumstances justify the 
expectation that their preventive purpose can also be achieved in this manner — which does not 
happen very often in practice as in many cases the negative prognosis which is necessary for the 
imposition (see supra) excludes the possibility of suspending the measure from the beginning.” 
Recent reforms have brought a change in this regard, however: if early preliminary measures — 
for example during a temporary accommodation in connection with § 126a StPO — have been 
taken, they may suffice to grant probation according to $ 67b StGB.'° 


7.2.2.3 Leave 


All Prison Acts of German Federal States contain regulations on a temporary leave from 
prison. The first possibility is privileges — in Bavaria for example according to Art. 13 
BayStVollzG — which comprise short-term absences from prison with or without accom- 
panying personnel. The second one is the so-called ‘vacation’ (Urlaub) according to Art. 14 
BayStVollzG. Both alternatives are meant to be part of the treatment process and not to 
interrupt the formal enforcement of the prison sentence. They are only granted if there is no 
danger that prisoners will abuse their leave to commit criminal acts (13 section 2 and Art. 14 
section 1 s. 2 BayStVollzG). This has to be examined especially thoroughly in cases in which 
the inmates had committed severe violent or sexual offences (Art. 15 BayStVollzG). 
Comparable regulations on privileges and vacation exist for the measures of hospitalisation in 
a psychiatric hospital and in an addiction treatment facility (Art. 16 BayMRVG): a leave is 
granted if the detainees are not at risk of abusing it for further offences;'! due to the principle 
of proportionality, however, some risks have to be taken in this regard, '* especially in cases of 
long-term hospitalisations (which is also true for the question of termination, see infra). 

Vacation from preventive detention is not possible; the Bavarian Act on the Execution of 
Preventive detention (Bayerisches Sicherungsverwahrungsvollzugsgesetz, BaySvVollzG) however 
comprises regulations on privileges (§ 54 BaySvVollzG) and long-term-leaves up to six 
months in order to prepare the convict’s release (§ 58 BaySvVollzG). They are granted if 
there are no concrete hints that the detainee will abuse his or her leave to commit criminal 
acts (§ 54 BaySvVollzG) — which is supposed to be examined ‘especially thoroughly’ by a 
forensic expert (§ 57 section 1 BaySvVollzG). 


7.2.2.4 Termination 


Prison sentences can be terminated after at least one-half (in most cases: two-thirds) of their 
duration; the rest of the sentence is then suspended on probation (Reststrafenaussetzung). This 
is possible if the convict gives his consent and if suspension seems justifiable taking into 
consideration the safety interests of the general public (§ 57 StGB) — which in the end boils 
down to the prognostic question of future delinquency. Accordingly, lifelong imprisonment 
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is suspended under these circumstances if at least 15 years have been served and the gravity of 
guilt of the offence (Schwere der Schuld) does not oppose a suspension (§ 57a StGB). 

Custodial measures of rehabilitation and incapacitation are terminated if certain time limits 
have been reached and/or if further execution can be suspended on probation due to a 
favourable prognosis. According to § 67d section 2 StGB the court grants suspension if it is to 
be expected that the detainee will not commit serious criminal acts outside of custody. 
Another possibility of terminating the measure of §63 StGB in particular is regulated in §67d 
section 6 StGB: Once the measure has lasted six years, its continuation is (as a rule) no longer 
proportionate and has therefore to be terminated unless there is a danger that the detainee 
will, as a result of his or her condition, commit serious offences causing severe emotional 
trauma or physical injury to the victims or exposing the victims to such risks. Furthermore, 
preventive detention and the measure of § 63 StGB are terminated after ten years if there is 
no danger that the offender will commit serious offences causing severe emotional trauma or 
physical injury (§ 67d section 3, § 67d section 6s. 3). Generally, the German Constitutional 
Court has stressed that proportionality becomes more and more important the longer a 
certain measure has lasted.'” 


7.2.3 Concepts to be assessed 


The main criteria or concepts have already been briefly mentioned above. They can roughly 
be divided into two groups: first, the assessment of the personal status of the offender in terms 
of culpability, immaturity or responsibility and second, a prognostic assessment of the danger 
of future crimes. 


7.2.3.1 Retrospective status-based criteria 


The first group contains the following retrospective status-based criteria (as laid down in the 
respective legal provisions): 


e  Culpability (§ 20 StGB): It is missing if the offender suffers from one of four expressly 
listed mental disorders (Eingangsmerkmale): pathological mental disorder, profound 
disturbance of consciousness, intelligence reduction or any other serious mental disorder. 
Furthermore, this condition must render the offender incapable of appreciating the 
unlawfulness of his or her actions (Einsichtsfähigkeit) or of acting in accordance with this 
appreciation at the time of the commission of the offence (Steuerungsfahigkeit). 

e Substantially reduced culpability ($ 21 StGB): It requires that the capacity to act in 
accordance with the appreciation of the unlawfulness of the act is substantially reduced at 
the time of the commission of the offence due to one of the reasons indicated in § 20 StGB. 

e Unsound mind (§ 1 ThuG): it requires a mental disorder of some sort including 
personality disorders. The threshold of the seriousness of one of the mental disorders 
listed in § 20 StGB does not have to be reached. 

e Responsibility (§ 3 JGG): It is given if, at the time of the offence, the juvenile offender 
has reached a level of moral and intellectual maturity sufficient to enable him to 
understand the wrongfulness of the act and to conduct himself in accordance with this 
understanding. 

e  Immaturity ($ 105 section 1 alt. 2 JGG): It requires that an overall assessment of the 
offender’s personality, taking account of his living environment, demonstrates that at the 
time of the offence he was still equivalent to a juvenile in terms of his moral and 
intellectual development. The exact criteria are not defined by law, but in practice, 
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certain lists of criteria have been developed, for example the so-called Marburg 
guidelines (Marburger Richtlinien).'* 


7.2.3.2 Prospective criteria 


The prospective criteria of the second group mentioned in the respective legal provisions are 
the following: 


e Assessment of risk of (any) future delinquency: future crime (without any legal 
specification) has to be taken into account in different legal decisions like a suspension 
of a sentence on probation (§ 56 StGB) or use of privileges/short-term leaves from 
prison (Art. 13, 14 BayStVollzG), application of preventive detention (Art. 54 section 2 
BaySvVZG) or hospitalisation in forensic hospitals (Art. 16 BayMRVG). 

e — Safety interests of the general public (§§ 57, 57a StGB): any future crime severe enough 
to outweigh the interest of the offender to be released (which is based on his liberty 
rights). 

e Risk Assessment of grave future delinquency (§ 67 d section 2 StGB) 

e ‘Harmful tendencies’ (§ 17 JGG). In several rulings, the German High Court 
(Bundesgerichtshof, BGH) defined them as deficiencies of the juvenile offender (caused 
genetically, by lack of education or exterior influences) that constitute the danger that he 
or she will commit further serious offences (above the level of petty crime) without 
longer intensive education." 

e The danger for the general public because of the expectancy of particularly severe 
offences (§ 63 StGB), that is criminal acts which will result in the victims suffering or 
being exposed to the considerable danger of severe emotional trauma or physical injury 
or which will cause serious economic damage. 

e Expectancy of serious offences due to an ‘inclination’ (Hang) to consume alcohol or 
other intoxicating substances ($ 64 StGB). The exact type and nature of the expected 
offences are not defined by law and remain unclear — only petty crime is clearly 
excluded. The imposition is only possible if there is a concrete chance of healing the 
offender or at least of protecting him or her from falling into relapse for a considerable 
time and therefore of preventing serious addiction-based offences. 

e The danger for the general public due to an ‘inclination’ (Hang) to commit severe offences 
(§ 66 StGB; see also § 67d section 3 for preventive detention and § 67d section 6 for 
hospitalisation in a psychiatric hospital), that is criminal acts which will result in severe 
emotional trauma or physical injury to the victim. 

e Very high danger of the gravest sort of violent or sexual offences due to the offender’s 
unsound mind (§ 1 ThuG; § 316 f section 2 Introductory Law to the Criminal Code 
[Einführungsgesetz zum StGB, EG-StGB)). 


7.2.3.3 Specific demands concerning assessment 


In this section, specific demands and prerequisites for the assessment of some of the earlier- 
mentioned criteria, which are the most important ones in practice, are described. 

For the assessment of psychiatric prerequisites for the application of $$ 20 or 21 StGB, it 
must be examined whether the diagnoses — at the time of the presumed offence — were 
qualitatively and quantitatively so pronounced that they can be assigned to one or more 
characteristics (Eingangsmerkmale) of the legal paragraph. Although this classification is the 
responsibility of legal expertise, the psychiatric expert is required to make a proposal based on 
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the forensic literature. It has also to be checked whether, at the time ofthe offence, mental 
functions were impaired by the diagnosed disorder to such an extent that the person 
concerned was incapable of appreciating the unlawfulness of his or her actions 
(Einsichtsunfähigkeit) or of acting in accordance with this appreciation (Steuerungsunfahigkeit). 
This assessment is also ultimately the responsibility of legal expertise, but once again the 
expert is requested to explain the psychopathological abnormalities and their possible effects. 
In this respect, the term ‘two-stage’ is often used with respect to the examination of 1) 
diagnoses (medical) and characteristics (legal) and 2) psychopathological abnormalities 
(medical) and functional impairments (legal).'° However, the procedure is much more 
complicated in reality. A medical diagnosis does not automatically correspond to a legal 
characteristic, but must first be checked for its qualitative and quantitative features. Only if 
the actual psychopathology and/or the psychosocial effects of the disorder (structural-social 
concept of disease’) are correspondingly severe can the presence of a legal characteristic be 
assumed. An acute psychosis, for example in the context of schizophrenia, offers a so-called 
‘psychopathological reference system’? in this respect: here, both the assignment to the 
characteristic and the psychological functional impairments are clearly recognisable. It is 
more difficult, however, in the case of personality disorders or paraphilia, for example: here it 
must be examined very carefully, how serious the actual burdens of disease are.'? Many 
parameters need to be taken into account, such as the relationship with the victim, the 
alleged offence in the context of the suspected offender’s biography, personality or previous 
delinquency, behaviour in other, comparable situations and in contexts unrelated to the 
offence, and pre- and post-crime behaviour. Possible acts of concealment or long, compli- 
cated criminal actions make it ordinarily unlikely that control mechanisms were severely 
impaired. All these factors must be examined and considered by both the forensic-psychiatric 
expert and the court. Although both disciplines, legal and medical, have to consider these 
factors in a differentiated way, there is surprisingly little literature on the subject in both 
sciences. However, possible conspicuous features in this respect may have been what ori- 
ginally prompted the court to commission an expert opinion in the first place. In this respect, 
the circle is complete. 

Moving on to the assessment of risk and protective factors, a general prerequisite is ex- 
perienced in the exploration of offenders, competence in one’s own empirical science field 
and criminological knowledge. Standards for prognostic assessment have been the subject of 
intensive scientific efforts in many countries in recent years. Not long ago, an inter- 
disciplinary group of several leading German legal scholars, forensic psychiatrists, psychol- 
ogists and criminologists drafted a consensus paper that summarises in two parts the most 
important key points of recommendations for the commissioning, preparation and inter- 
pretation of criminal prognostic reports (see infra). A detailed presentation of all aspects 
would go beyond the scope of this paper. In brief, using the file information, exploration and 
investigation results, elementary areas must be analysed, such as development, personality and 
social behaviour, possible disorders, possible pre-delinquency, the current crime scene and its 
framework and developmental conditions, the course of events since the crime and per- 
spectives. Discrepancies — for example, between statements and file content or between the 
subject’s statements to different investigators or at different times — should be considered. 

The information can also be collected and evaluated with experience-based, standardised 
risk assessment tools. Such a procedure is used in most cases. The instruments record par- 
ticularly important and frequent risk factors whose general prognostic relevance can be 
considered proven by empirical studies. In recent years, many such tools have been devel- 
oped for different indications. By now, several ‘generations’ of instruments are already 
available, including actuarial instruments and those of the so-called structured professional 
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judgement. There is no end in sight regarding the development of new instruments. 
However, selection, application and interpretation of the results require a profound 
knowledge of the methodological possibilities and limitations of the instrument in question. 
For a criminal prognostic statement, a precise study of the individual case is carried out 
(idiographic approach), which is combined with empirical knowledge of risk factors and 
recidivism rates for different offences, types of delinquency, offender types, mental disorders, 
and age groups (nomothetic approach). Empirical knowledge is not exhausted in standardised 
instruments for risk assessment or personality diagnosis but exists in all empirical research 
results. The individual case must be located within this range of experience described by 
empirical data. 

A delinquency hypothesis will be developed based on an analysis of the information about 
the crime itself (course and background, also concerning other significant acts), the context 
(acute, situational factors that were relevant in the hours and days before and after the crime, 
and environmental factors, which shaped the life situation in the days to months before the 
crime, the embedding of the delinquency event in the general biography as well as inter- 
actional aspects), personality-specific parameters (personal development and image, attitudes, 
self-concept, behaviour patterns as well as the willingness to act) and disease- or disorder- 
specific factors. On the basis of the delinquency hypothesis, it is then possible to investigate 
which of these circumstances still exist and could pose a danger. Based on these considera- 
tions, an individual risk management plan can also be developed. 

In addition to the exact circumstances of the index delinquency, which are considered in 
the formation of the delinquency hypothesis, general empirical figures are also taken into 
account, such as offence-specific recidivism rates.”' Particular attention is paid to anamnestic 
data, for example, whether there were particularly early behavioural problems or previous 
violent delinquency and what the stability of employment and social relationships was like. A 
further task is to examine the course of events since the crime. This allows further statements 
about the personality, development processes and his or her potential for change. Special 
attention is paid to criminogenic behavioural willingness, protective factors, and an assess- 
ment of the course of any therapy. It is considered, which prognostically relevant risk or 
protective factors are unchanged, attenuated or increased compared to the time of the of- 
fence, and how this can be specifically identified. Finally, it is examined whether the risk 
factors could be sufficiently compensated for by appropriate measures of aftercare, and if so, 
what kind of conditions must be imposed. The clarification of future life perspectives and the 
social reception area are decisive tasks of risk assessment (e.g. work, living, partnership, 
sexuality, sports, leisure, contacts with relatives, former friends, and acquaintances). 

An example of a measure in which prognostic assessment is very important is forensic- 
psychiatric hospitalisation according to § 63 StGB. In addition to missing or substantially 
reduced culpability, a further prerequisite for imposition is that the offender is dangerous to 
the general public due to his condition, as serious offences are to be expected. In this respect, 
proportionality must be taken into account. These normative assessments are not the task of 
the psychiatric expert but are the responsibility of legal expertise. The task of the expert is to 
provide the court with assistance in the decision-making process. This means that he or she 
must try to convey (or at least to keep available as required) as much information as possible 
about the suspected offender and his personality but also about possible diagnoses, their 
effects, interactions, complications, forms of progression, and treatment options, both in 
general and in this specific, individual case. He must also prepare and communicate prog- 
nostic assessments.” Finally, every decision about leave and easing restrictions requires 
prognostic considerations, which of course also have to be made again in a particularly 
comprehensive manner in preparation for the decision about release or suspension on parole. 
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§ 64 StGB can be applied regardless if substantially reduced or completely missing culp- 
ability according to $$ 20 or 21 StGB is assumed.” A necessary condition is an inclination 
(Hang) to consume alcoholic beverages or other intoxicating substances in excess. The term 
‘inclination’ is not a medical verbalism and is not congruent with diagnostic items. According 
to case law, this is understood to mean that a pattern of consumption has been established 
which has caused harmful effects in some way (not limited to health-related damage, as 
defined by the ICD-10 for diagnosing ‘harmful use’). A further condition is that the offence 
must have been committed in connection with the inclination. Traditionally, this has been 
referred to as acquisitive crime, but case law has consistently held that much more indirect or 
only partly conditional causes are sufficient. It also requires that there is a further risk of 
criminal offences due to the inclination. Therefore, an assessment of the prognosis is also 
demanded here (see supra). The requirements for the connection between danger and in- 
clination are again seen very broadly in practice. It is only in sentence 2 of the corresponding 
law that another prerequisite is named, which falls strictly and solely under medical expertise: 
there must be a prospect of success for the therapeutic measures, which can be offered in 
weaning treatment. However, this prerequisite is also weakened and again left to normative 
evaluation because the legal text explicitly states that not only the prospect of recovery is 
regarded as a success but also that the person concerned can be saved for a ‘considerable’ long 
time from falling back into the inclination and thus from delinquency. 


7.2.4 Forensic assessment and procedure 


7.2.4.1 Initiation of forensic assessment 


Generally, the legislator assumes that courts themselves do have the necessary knowledge to 
examine all facts required for their legal decisions.”* If this is not the case, however, they are 
obliged to formally obtain an expert opinion which follows from the principle of the official 
investigation, § 244 section 2 StPO. As for the question whether necessary knowledge of 
facts is lacking, courts can exercise some discretion. In practice, certain circumstances may 
prompt the prosecution or the court to commission a psychiatric assessment. These include 
the severity or nature of the offence, the circumstances of the committed crime or the person 
of the suspected offender.” An expert opinion is for example usually obtained for capital or 
sexual offences, for particularly conspicuous circumstances or scenarios, but also if there are 
indications of a psychiatric disorder or intoxication, for example based on observations by 
witnesses or police officers or on the suspect’s previous history. Most status-based and 
prognostic questions mentioned above do require profound psychological or psychiatric 
expertise which the courts regularly do not have.” This is why in practice, expert opinions 
and forensic assessment are very frequent in these areas. 

For some grave and important decisions, the legislator has even expressly regulated that 
courts are obliged to obtain an expert opinion, for example 


e Imposition of custodial measures of rehabilitation and incapacitation (§ 246a section 1 
StPO; § 415 section 5 StPO; for therapeutic hospitalisation see § 9 ThuG) 

° Suspension of lifelong or long-term prison sentences for severe offences on probation 
(§ 454 section 2 StPO) 

e — Suspension of custodial measures of rehabilitation and incapacitation on probation ($ 463 
section 3 StPO) 

e Temporary detention of offenders in order to prepare a forensic assessment (§ 81a section 
1 StPO) 
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Generally speaking, it is the competency and responsibility of the court to mandate and 
choose the expert ($ 73 section 1 StPO) and supervise his or her work ($ 78 section 1 StPO). 
During the preliminary proceedings, however, the public prosecutor can also assign experts 
(§ 161a StPO), which is done quite regularly,” for example in cases with doubtful culp- 
ability. In many of these cases, courts accept the choice of the public prosecutor,”® which is 
understandable in terms of procedural efficiency; nonetheless, this practice somehow con- 
tradicts the strong position of the court laid down in § 73 section 1 StPO.” The defendant 
(or his attorney) may suggest certain experts to the court, but there is no right to be examined 
by a particular person.” It is possible, however, for the defendant to assign other experts on 
his own account and present their opinion to the court. 

If the court holds that a particular expert opinion is insufficient, it can order another 
evaluation by the same or another expert (§ 83 section 1 StPO). If a certain expert has been 
successfully declined by the defendant or the public prosecutor, the court can also assign 
another expert (§ 83 section 2 StPO). Furthermore, due to the circumstances of the in- 
dividual case, the principle of official investigation (§ 244 section 2 StPO) might lead to the 
obligation to obtain another expert opinion.”' In exceptional cases such as the very grave 
decision of imposing subsequent preventive detention (nachtragliche Sicherungsverwahrung, 
§ 66b StGB) or therapeutic hospitalisation, the court is obliged by law to obtain two expert 
opinions in the first place (§ 275a section 4 s. 2 StPO; § 9 ThuG). Given the general problem 
of lack of qualified evaluators (see infra) and the fact that disagreement between the two 
experts is rare, the benefit of these regulations is doubted.”” 


7.2.4.2 Procedure of forensic assessment and division of competencies 


When an expert receives an appraisal assignment, he must first check whether it falls within 
his area of expertise and whether he can carry out the assignment in a reasonable time.” 
Then, as a rule, an examination appointment is arranged. The files of the preliminary pro- 
ceedings — and of previous cases of law enforcement, if applicable — are carefully evaluated 
with respect to the psychiatrically relevant aspects. At the beginning of an expert ex- 
amination, the respondent must be informed that he is not obliged to provide information 
and that he may not suffer any legal disadvantage if he remains silent. Furthermore, he must 
be informed that his statements to the expert as well as the results of his examination are not 
subject to doctor-patient confidentiality and that those experts who are heard by the court as 
witnesses do not have the right to remain silent. 

As far as possible, a detailed exploration is carried out, including an anamnesis of the 
biographical and sexual development, the somatic, psychiatric, and consumption-related past 
history, the current social and financial situation as well as the past history of delinquency and 
information on the facts of the case. A thorough psychiatric examination shall be carried out, 
including a psychopathological status assessment and ordinarily a physical including a neu- 
rological examination. The written report shall contain the relevant extract from the file, the 
reports of the person and the results of the examination. It may be necessary to obtain further 
information, such as previous medical reports or results of additional examinations, possibly 
in consultation with the court. Any existing diagnoses must be presented and coded ac- 
cording to a valid diagnostic system (currently: ICD-10, possibly also DSM-5). A written 
expert opinion is always preliminary; participation in the main hearing is part of the expert 
opinion preparation and any further information must be included in the result. Finally, only 
the expert opinion which is reported personally and orally in the main hearing is valid.** 

It is important to stress that the final decision on questions like culpability or the danger of 
future delinquency falls under the competency and responsibility of the courts alone.” It is 
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up to them, not the forensic experts, to decide on these (in the end: legal) matters which 
combine empirical and normative elements, only taking into account (but not blindly fol- 
lowing) the expert opinion.” This division of competencies between courts and forensic 
experts should be regarded from the start, even when formulating the specific questions to be 
addressed by the expert.”’ Even if the court urges the expert to answer legal questions he or 
she should refuse to cross this border.”” 


7.3 Safeguards for the quality of forensic assessment 


7.3.1 Requirements in law and policy 


Very general and fundamental legal requirements can be found within constitutional law that 
relate to all state measures intruding into liberty rights. This is obviously the case with all 
measures of criminal law discussed before that are based on forensic assessment. The principle 
of proportionality is the most important one of these requirements. It is not expressly 
regulated in the German Constitution but acknowledged as being a valid principle of con- 
stitutional law that is derived from the rule of law. It demands that intrusions by the state into 
liberty rights have to be apt, necessary, and appropriate to fulfil legitimate goals (e.g. the 
prevention of future crimes). Prison sentences or measures of rehabilitation and incapacita- 
tion are (obviously) an infringement on the right to personal freedom (Art. 2 section 2 GG). 
The German Constitutional Court (Bundesverfassungsgericht) has rightly stressed that a high 
quality of assessment is necessary to guarantee proportionality of state sanctions. If, for ex- 
ample, an offender is hospitalised due to a prognosis of serious future crime which is actually 
wrong (in other words: if we are dealing with a so-called ‘false-positive’ case, which is, 
according to several empirical studies, not a rare incident)’, the measure of hospitalisation is 
in reality neither apt nor necessary (let alone appropriate) to contribute to the aim of pre- 
vention. In these constellations, it is very important that prognosis is not only based on 
intuition or subjective assessment by the judge but on professional experience by experts. 
The Constitutional Court spoke of an obligation for the courts to clarify the circumstances of 
a case ‘as good as possible’.*” 

This is why the legislator (as a ‘safeguard’ in this respect) has regulated that expert opinions 
are mandatory in some of the earlier-mentioned cases, especially concerning the imposition 
or suspension of measures of rehabilitation and incapacitation (§§ 246a, 463 section 3 StPO) 
or the suspension of lifelong or long-term prison sentences (§ 454 section 2 StPO). For the 
assessment of culpability, a comparable provision is missing. But as mentioned above, courts 
tend to initiate expert opinions very frequently in this area as they are (as a rule) lacking 
psychological or psychiatric expertise; in doing so, they adhere to the earlier-mentioned 
principle of official investigation (§ 244 section 2 StPO). In some cases, forensic assessment is 
at least recommended by legal provisions or executive guidelines such as the earlier- 
mentioned RL-JGG within Juvenile Criminal Law (see e.g. § 43 Nr. 8 RL-JGG). 

Given the high importance of the decisions in question (also from the perspective of 
constitutional law), there are surprisingly little legal provisions regarding the quality of as- 
sessments. Much is left to the discretion and personal attitudes of the judges on the one hand 
(based on the principle of free consideration of evidence, § 261 StPO) and the experts on the 
other hand. The judge (and before him the public prosecutor) can pick quite freely the 
expert they want to commission with the assessment (§ 73 StPO), even though this is a quite 
neuralgic decision for the future course and outcome of the procedure.*! 

The opinion of the defendant is irrelevant in this regard; as mentioned above he has no 
right to be examined by a particular person. The fact that he refuses to cooperate with the 
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expert from the beginning has no direct impact on the court’s decision.*” However, the 
defense may urge the court to commission a second assessment by another evaluator (or take 
into account an assessment privately commissioned by the defence) if they can argue that the 
second evaluator will come to better results because of superior expertise or research 
methods*? — this can (at least as an exception) also include cases where the defendant refuses 
to cooperate with the first evaluator, opening up the possibility of a better and more thor- 
ough assessment by another evaluator favoured by the defence.** 

Art. 70 section 2 of the official guidelines for public prosecutors (Richtlinien fiir das Straf- 
und Bußgeldverfahren, RiStBV) regulates (as a recommendation) that prosecutors should grant 
defendants and their attorneys the right to express their opinion before choosing a particular 
evaluator. In practice, however, this is sometimes neglected.” 

There are no explicit regulations concerning certain methods or instruments for the as- 
sessment or concerning the necessary content of the written or oral expert opinion used by 
the courts. The law only states that courts should somehow lead and supervise the assessment 
(§ 78 StPO), without naming relevant criteria. The German High Court (BGH) has stressed 
in various verdicts that it is the responsibility of the evaluator himself to decide upon the 
extent and the methods of exploration.*° When it comes to crucial decisions (e.g. privileges 
for detainees within preventive detention or sexual and violent offenders), we can find some 
appeals by the legislator that the assessment has to be undertaken ‘especially thoroughly’ by 
the forensic expert (Art. 57 section 1 BaySvVollzG, see also Art. 15 BayStVollZG) — which is 
of course rather vague and questionable in terms of practical effects or judicial control. 

What does exist (as a ‘policy requirement’ in a broad sense) are the earlier-mentioned so- 
called minimum requirements (Mindestanforderungen) for the assessment of culpability and the 
prognosis of future delinquency. Some of them had already been demanded by BGH," for 
example the need for transparent and traceable assessment. More detailed requirements were 
compiled and published by a (private) group of psychiatrists, psychologists, legal practitioners 
and criminologists in 2005 and 2006 respectively.** Recently, a new and updated version of 
prognosis minimum requirements has been published, which have now been referred to as 
‘recommendations’ (Empfehlungen).*? The legal part of these recommendations deals with the 
various legal constellations and framework conditions in which a criminal prognostic as- 
sessment must be made and the course of proceedings from a legal perspective. An attempt is 
also made to provide guidance for the evaluation of an expert opinion.” The empirical part 
gives recommendations for information gathering, processing, critical evaluation and pre- 
sentation of the results, in each case taking into account the respective legal aspects. Various 
methodological problems are presented and possibilities of approaches to pragmatic solutions 
to the current state of scientific knowledge are shown.”! 

It is fair to say that they are the most important safeguard for the quality of assessment that 
exists in Germany. The problem is that they are a mere professional recommendation that is not 
legally binding. And it is needless to say that compliance with formal standards and certain 
minimum requirements is (unavoidably) no guarantee for a high-quality assessment with regard 
to its content.” However, some High Courts (including the BGH) have started to use these 
requirements as a benchmark for the quality of forensic assessment and the way courts are 
dealing with it.” Another potential advantage for forensic experts is that compliance with these 
widely acknowledged requirements will most likely exempt them from criminal liability for 
negligent behaviour if a released offender commits a severe crime” as well as from possible civil 
law claims (§ 839a German Civil Code [Bürgerliches Gesetzbuch, BGB])”. 

It is also worth mentioning in this context that a group of various psychiatric associations, 
led by the German Society for Neuroscientific Assessment (Deutsche Gesellschaft fiir 
Neurowissenschaftliche Begutachtung, DGNB), developed general guidelines for psychiatric and 


A German perspective 161 


psychosomatic assessment, which were published by the Association of the Scientific Medical 
Societies in Germany (Arbeitsgemeinschaft der Wissenschaftlichen Medizinischen Fachgesellschaften 
e.V.).”° The manuscript focuses on questions of social law but contains a number of generally 
valid statements and indications that can also be useful in the assessment of specific criminal 
law issues. The DGNB also offers a structured curriculum (and also acts in a commercial 
sense in this respect) and issues a certificate, which is widely recognised in social law contexts 
but is still hardly known in the area of criminal law. 


7.3.2 Disciplinary and ethical requirements 


As an ethical requirement, it is acknowledged (e.g. within the earlier-mentioned ‘re- 
commendations’) that experts should inform the offender about the aim and possible con- 
sequences of the assessment and that it is not protected by doctor-patient confidentiality”’ 
(see supra) — which is more of a safeguard concerning rights of the offender, not directly the 
quality of the assessment. In order to avoid potential conflicts of interest, the therapists 
treating the patient should not, as a matter of principle, act as assessors in the same case. 


7.3.3 Requirements for the evaluator 


The law itself contains few explicit regulations concerning the person of the evaluator and his 
qualifications. 

One example is § 74 StPO (in connection with § 24 StPO) which deals with possible 
biases of the evaluator due to circumstances like a personal relationship with the offender etc. 
The law aims at securing a neutral and objective assessment. A refusal of the evaluator based 
on § 74 StPO can be filed by the public prosecutor and the defendant. For (to some extent) 
similar reasons, the evaluator himself can refuse the assessment if he has a right to refuse to 
give evidence (§ 76 StPO). This is an exception to the general duty of forensic experts to 
accept judicial requests for assessment (§ 75 StPO). 

An important field where some regulations on specific personal features of the evaluator do 
in fact exist is the question if hospitalisation in a psychiatric hospital should be continued (§ 67e 
StGB). According to § 463 section 4 s. 3 StPO, the evaluator must not have been involved in 
the treatment of the patient and must not have worked within the respective institution. 
Furthermore, he should not have been the last evaluator in this case. The law was introduced in 
2016 as a result of the so-called ‘Mollath’ case, where (possible) judicial mistakes led to 7 years of 
hospitalisation for an offender whose mental disorder as well as his dangerousness remained 
doubtful.” In order to strengthen proportionality, the legislator implemented some constraints 
and safeguards, including the requirement that evaluators should change over the course of time 
and should be ‘external’ ones, that is not involved in the treatment of the person in question. 
The danger of personal involvement of the evaluator leading to biases should thus be avoided. 
Furthermore, it was regulated in § 463 section 4 s. 5 StPO that assessment should only be 
undertaken by medical or psychological experts with sufficient forensic-psychiatric expertise 
and experience, therefore excluding criminologists as potential evaluators.” 

In general, forensic questions are mostly directed to forensic psychiatrists. Forensic psy- 
chiatrists have the broadest basic knowledge and are considered to be competent in medical, 
psychological and criminological questions. However, more and more questions are directed 
at psychologists, sex medicine experts, criminologists or even social pedagogues in rare special 
sub-questions. This development is based on the one hand on the lack of qualified doctors; 
on the other hand, psychologists have also developed appropriate forensic training curricula, 
and criminologists themselves have special empirical knowledge, for example. In this respect, 
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it can make sense to combine different expert knowledge, for example in an alternating 
assignment of different experts. According to $ 9 section 2 ThuG, assessments in the area of 
therapeutic hospitalisation ‘shall’ be undertaken by psychiatrists or (at least) have to be un- 
dertaken by medical doctors with experience in the field of psychiatry. 

Another potential ‘personal’ safeguard is the fact that the evaluator has to do the assessment 
in person; he is not allowed to delegate this task to other persons without the consent of the 
initiator.°’ At the same time, the commission has to be addressed to certain persons and not 
entire institutions." 

Generally, there are no formal legal requirements regarding a special and documented ex- 
pertise in forensic assessment. In order to remedy this deficiency and also to combat the cor- 
responding abuses, professional associations have decided to take countermeasures. In this way, 
since 2000, the leading German professional association of psychiatrists (Deutsche Gesellschaft für 
Psychiatrie, Psychotherapie, Psychosomatik und Nervenheilkunde, DGPPN) has been offering a 
certificate for “Forensic Psychiatry’. It is meant to establish certain professional standards for 
experts working in this field. A list of all certified experts is available on the website of 
DGPPN,” which was bound to be used as a source of information for public prosecutors and 
judges (but also defence lawyers,°°) looking for evaluators. However, only about 200 assessors 
throughout Germany actually do have such a certificate. This number alone suggests that the 
list is of secondary importance in practice. Only much later than DGPPN did the official bodies 
of the medical associations of the German Federal states also develop a corresponding certifi- 
cate, which is called ‘focus’ (‘Schwerpunkt’) and represents a further qualification for specialist 
training. The Bavarian State Medical Association (‘Bayerische Landesärztekammer‘), for example 
did not offer such a qualification measure until 2004.°* 

Speaking of professional qualifications, forensic psychiatrists and their professional asso- 
ciations have to struggle with worries concerning the next generation.“ The training is long, 
difficult and elaborate. Among medical students, psychiatry is considered as being less at- 
tractive, as the earning potential is low and the stress is high. This situation is even more acute 
in the field of forensic psychiatry. Despite many efforts, for example on the part of the 
DGPPN, which organises training events such as the so-called ‘Summer School’ to get young 
psychiatrists interested in forensics, the response remains low. The path seems too laborious 
and full of responsibility. 

Medical studies alone take at least six years, the training as a medical specialist another six 
years, the forensic specialisation requires another several years. It also takes a very long time 
to gain experience in the field: especially at the beginning, the preparation of an expert 
opinion is a very long and costly process, often months pass until the main hearing in court, 
and it is not possible to experience many such procedures in a short time. 

The subject of forensic psychiatry is also of limited attractiveness from a scientific point of 
view: since the subject is strictly bound to the legislation of the respective country, pub- 
lications are rarely of international interest and must be published in national journals. 
Epidemiological studies are difficult to conduct, one has to deal with special groups of 
persons (such as prisoners), which may only be researched under strict rules and regulations.°° 
The essential and interesting questions such as criminal recidivism are methodologically 
difficult to research in view of rare events, small case numbers and necessarily long periods of 
time to be followed. This is why these specialist issues do not have high impact factors. 

Forensic science is also unattractive for universities, which are increasingly in competition 
with each other in terms of impact factors and third-party funding, as the so-called ‘ex- 
cellence’ universities are awarded and funded. Rapid success cannot be achieved. Chairs and 
professorships in forensic psychiatry will not be filled again. 

On the other hand, forensic assessment requires many special skills and knowledge; among 
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other things, because it is based on profound medical and psychiatric expertise, because it 
requires a high degree of linguistic accuracy and, last but not least, requires a paradigm shift 
between the different scientific disciplines, from the medical to the jurisprudential way of 
thinking. In 2015, the DGPPN therefore even felt compelled to publish a memorandum on 
strengthening and expanding forensic psychiatry at universities.°’ However, the calls went 
unheard and the situation has even worsened since then. 

Despite the stated measures for quality assurance that have been undertaken in recent years, 
studies on the quality of expert opinions, for example with regard to the fulfilment of the formal 
and content-related minimum requirements described by the earlier-mentioned expert group” 
unfortunately show very heterogeneous and sometimes alarming results.’ As a consequence, 
not least against the background of the changes in legislation in recent years, the gap between a 
growing need for qualified evaluators and their actual availability is widening.”” 

Probably not least due to the general lack of doctors and especially forensically qualified 
physicians, expert opinions in Germany will increasingly be provided by other, non-medical 
disciplines, such as psychologists or criminologists (for discussion see section 7.6), who were 
also much more strongly represented in the drafting of the ‘recommendations’ in 20197! than 
they were in 2006 when the ‘minimum requirements’ were created,” when only one legal 
psychologist was represented among the extended authorship. 


7.3.4 Enforcement of requirements 


As could be shown, there are but a few explicitly regulated ‘hard’ criteria concerning the 
quality of forensic assessment and — correspondingly — there is no elaborate system of strict 
control or enforcement of certain requirements. It is the responsibility of the court to 
convince itself that the evaluator has sufficient experience and expertise and that the as- 
sessment meets certain quality standards (which are not expressly regulated by law, as 
mentioned above). If the judge concludes that the assessment is not sufficient (or even de- 
ficient), which has to be explained,” he or she can either commission the same evaluator to 
make amendments and improvements or order another evaluator (see § 83 StPO). 

Ifan expert opinion is commissioned by the Public Prosecutor (§ 161a StPO), the latter has 
to check as early as possible whether there are doubts concerning the competency of the 
evaluator and if in this case another evaluator should be commissioned (see 72 Nr. 4 RiStBV). 

When the court comes to the conclusion that an assessment is practically worthless due to 
its deficiencies, the evaluator might lose at least parts of his claims for remuneration.” 


7.4 Safeguards ‘against’ the limited quality of forensic assessment 


7.4.1 Questioning the assessment by the defense 


There are different ways for the defense to deal with (in their view) deficient assessment. First 
of all, in the course of the trial or even the preliminary proceedings, the defense (as well as the 
public prosecutor) can argue to the court that the assessment is deficient, for example because 
the evaluator is not competent in this field or maybe even because the earlier-mentioned 
‘minimum requirements’ have not been met. The court has then to decide (according to § 
244 section 4 StPO, which leaves room for judicial discretion) if it follows this opinion and 
commissions another assessment or not. The position of the defense is rather weak in this 
regard.” There are no formal rules concerning this type of complaint by the defense; ac- 
cording to the leading legal opinion (also among High Courts), a formal complaint 
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(Beschwerde, §§ 304 StPO et seqq.) against the choice of a certain expert is not possible as it is 
a mere preparatory decision prior to the judgement in the sense of $ 305 StPO.”° 

If this way is not successful, another possibility for the defense is to commission a competing 
assessment or an assessment that critically evaluates the used methods (methodenkritisches Gutachten) 
on its own (and at its own expense). These so-called “party assessments’ (Parteigutachten) are not 
very popular among forensic experts, however: neutrality and objectivity are an issue,” and in 
the end, courts will tend to follow the other ‘official’ assessment anyway. 

Apart from that the defense can of course appeal the legal decision as a whole, that is with 
the argument that it was based on a deficient assessment.” Financial matters are relevant as 
the defendant has to pay for the costs of litigation in case he is not successful with his appeal. 
Financial legal aid in a strict sense (Prozesskostenhilfe) does not exist in German criminal law 
(contrary to civil law), but in severe and complicated cases (like the ones where forensic 
assessment is regularly commissioned), the defendant has the right to an assigned counsel 
(Pflichtverteidiger) who 1s paid for by the state. 

Private, non-judicial ways of complaining about possibly wrongful assessment do not exist, 
other than in the field of potential medical malpractice, where medical associations of the 16 
German states have installed independent arbitration bodies (Schiedsstellen / Gutachterkommissionen) 
where patients can claim that they suffered harm by treatment errors. 


7.4.2 Questioning the assessment by the court 


It is the legal duty of the court to critically examine the qualification of the evaluator and the 
quality of the assessment. For that reason, the evaluator is obliged to disclose and explain his 
scientific approach, his methods and hypotheses to the court.’” The depth and intensity of 
judicial examination, however, differs from court to court. The earlier-mentioned 
‘minimum requirements’ are a helpful tool for the courts in this regard, even though their 
use is not mandatory and not all judges are actually aware of them. If the court has doubts and 
questions concerning the assessment, it will ask the evaluator to come up with amendments 
or a clarifying additional statement. The court may dismiss the expert opinion if the expertise 
of the evaluator is doubtful, if the opinion is based on false factual assumptions, if it is 
contradictory or if there is another expert with superior methods.*” 

A further possibility for the court is to order a special assessment that critically evaluates the 
methods used within a doubtful assessment. In principle, this seems like a good idea; in 
practice, however, this happens only rarely. One reason could be that the evaluator finds 
him- or herself in a particularly delicate position. His task is not only to take into con- 
sideration prior assessments (which is a standard element of every assessment) but to criticise 
the work of colleagues he might be personally involved. 

The German High Court and the German Constitutional Court have stressed in various 
verdicts that it is a legal mistake (which leads to the annulment of the verdict) if the court just 
blindly follows the position of the forensic experts without showing that it critically ex- 
amined the content of the assessment and thus came to its own conclusions.”' As only the 
verdict and its content and not the assessment as such are the object of judicial revision, the 
verdict must contain a summary of the most important elements of the assessment. 

To the best of our knowledge, there are no comprehensive statistical figures showing how 
often courts deviate from the results of forensic assessment. In our experience, deviation 
happens but is very much dependent on the question at stake. Some studies show that at least 
concerning the assessment of culpability, courts tend to follow the results of the assessment.*” 
Practice shows that with other factors like the symptomatic connection (e.g. between ad- 
diction and offence; § 64 StGB), deviation from the expert’s opinion happens more 
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frequently, especially in cases where experts deny the connection whereas the courts deem 
the minimum requirements to be fulfilled. 


7.4.3 Other questioning of the assessment 


Special bodies that might interfere and challenge an assessment in single cases do not exist in 
Germany. 


7.5 Safeguarding the quality of decision-making when confronted 
with disagreement between experts 


7.5.1 Dealing with disagreement 


We are not aware of any studies showing which decisions are the most controversial ones in 
Germany. But of course, both the question of culpability and the prognostic question of 
future delinquency are very crucial for the outcome of the trial. Therefore, in many of these 
cases, the defense at least tries to influence the assessment or (if they are not satisfied) will 
challenge it by means mentioned already in section 7.4.1. 

As has been shown, generally there are no strict formal procedural rules dealing with 
matters of forensic assessment. This also relates to the question of dealing with a disagreement 
between different assessments. Also in this regard, it is very much up to the court’s discretion 
how to deal with this situation. It may just follow one assessment and dismiss the other one, 
which has to be spelled out in the explanatory statement of the verdict. 

Another possibility (which actually happens in practice) is the commissioning of a su- 
perordinate assessment (Obergutachten), regularly by experienced and renowned experts. 
These assessments are of course not legally binding for the court, which has to make up its 
mind on its own also in this regard.”” And it is up to its discretion whether it considers such 
an assessment to be necessary or not. In the earlier-mentioned infamous “Mollath” case, the 
court expressly refused the commission of a superordinate assessment even though there was 
disagreement between forensic experts on the questions of culpability and dangerousness of 
Mr. Mollath.** 

A further possibility is the order of an assessment that critically evaluates the methods used 
within disagreeing assessments, which happens rarely in practice, maybe also because of the 
reasons mentioned in section 7.4.2. 


7.5.2 Best practices 


In case of disagreement, a regular and approved measure are the earlier-mentioned super- 
ordinate assessment. But of course, even this method has its flaws: additional costs, a possible 
delay of proceedings and the question, if the superordinate assessment itself is of high quality, 
which again has to be answered by the judge in the end. Given the strong position of the 
courts in most of the earlier-mentioned decisions, it is obviously helpful (if not necessary) for 
the judges to possess psychiatric, psychological, and criminological knowledge. On this 
foundation, the judge him or herself is (ideally) competent enough to discriminate deficient 
assessments from ones with high quality and therefore to decide which assessment he accepts 
as a basis for his decision. What is needed (and would contribute to a ‘best practice’) in our 
eyes is a strong emphasis on measures of interdisciplinary education and advanced training for 
all professions involved, facilitating communication, and exchange between experts on both 
sides (see section 7.6). 
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7.6 Critical reflections 


The starting point for a critical reflection is an awareness of the huge importance forensic 
assessment does have in the course of criminal proceedings. The decisions at stake here (like 
prison sentences or hospitalisation) bring about grave intrusions into the liberty rights of the 
affected person. Therefore, not least for reasons of constitutional law (including the principle 
of proportionality), a high-quality forensic assessment is of the utmost importance. 

Against this background, it is surprising (and deplorable at the same time) that under 
German law, only quite a few explicit regulations exist concerning the area of forensic as- 
sessment in its concrete practical shape. There is only a broad legal framework leaving most 
erucial questions (When is an evaluation necessary? Who evaluates with which methods? 
How can deficient assessments be identified?) up to the discretion of the courts. Even taking 
into account that the formulation of general criteria on an abstract level is a hard task, this 
almost complete transfer of responsibility from the legislator to the judiciary is problematic 
and leaves unnecessary leeway for doubtful decisions and in addition for inequality and ar- 
bitrariness. A critical point in this regard is that the influence of forensic experts is not always 
the same: in practice, there exists every possibility, including the extreme positions, that the 
experts’ assessments and the result of their forensic evaluation are adopted completely un- 
critically, unquestioned, and unchecked, or even that they are not considered at all. Both 
extremes can have very problematic consequences. 

In recent years, there have been improvements in this regard. The German High Court has 
ruled several times that judges have to clarify within the reasoning of their verdicts why they 
came to their conclusions, neither blindly following nor completely neglecting the outcome of 
forensic assessment. In addition to that, German High Courts including the Constitutional 
Court have increasingly (and rightly) stressed the importance of forensic assessment and the 
need for certain minimum standards based on constitutional and criminal procedure law (see 
supra). Whereas the content of these verdicts remained quite general, more detailed ‘minimum 
requirements’ for the assessment of culpability and future delinquency have been compiled and 
published by an interdisciplinary group of leading experts joined together on their own in- 
itiative in 2005 and 2006 (see supra).”” Whereas their content is widely acknowledged and has 
brought useful orientation for forensic experts and courts at the same time, their character as 
‘mere private’, legally non-binding recommendations has been emphasised by critics. Recently, 
as mentioned earlier, a new version for prognostic assessment (partly in response to this criticism 
now entitled ‘recommendations’) has been published.*° A step forward could be to somehow 
integrate these standards into the legal framework, for example by introducing a regulation 
where they are mentioned as a necessary point of reference.*’ 

Another very important point in practice is the evaluator and his personal qualification. Even 
though it is self-evident and stressed by the High Courts that the forensic expert has to be 
sufficiently qualified, there are very few regulations where this is described more concretely (see 
e.g. § 463 section 4 s. 3; § 9 section 2 ThuG). Again, there is the problem of formulating 
abstract standards, but the legislator could (as a first step) at least explicitly regulate that the 
expert should have sufficient knowledge and experience in the respective area of assessment.*® 
Another idea would be to regulate that experts with state-approved certificates by professional 
associations should, not exclusively, but primarily be commissioned — a comparable regulation 
exists for publicly appointed evaluators in § 73 section 2 StPO. Such a regulation would on the 
one hand stress the importance of qualification, but leave enough flexibility, on the other hand, 
taking into account that there is a huge lack of qualified evaluators. 

In order to avoid one-sidedness and to guarantee a broad factual basis for the court’s 
decision, a stronger involvement of experts from different disciplines (such as psychiatrists and 
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psychologists®” or criminologists”? or professionals with special expertise in sexual medicine) 
or, in complicated cases, of experts from one discipline but with different approaches”! 
should be considered. In our opinion, this would especially make sense in areas where a 
frequent assessment has to be undertaken (see e.g. § 67e StGB). The law should encourage or 
at least not impede ‘diversification’ of assessment in this sense (even if the earlier-mentioned 
qualification and capacity problem is a strong argument against binding rules in this regard). 

A practical problem is the quite strong influence of the public prosecutor on the choice of 
experts (which are regularly accepted by the courts) together with a rather weak position of 
the defense in this regard. Going beyond the mere recommendation of 70 RiStBV, the 
defense should at least always get the chance to be heard before the expert is chosen (which 
can be a crucial decision concerning the outcome of the assessment). A draft proposal of the 
German Ministry of Justice in 2004 contained such a regulation but was dismissed in the 
end.” In addition to this minimum requirement, further efforts of reaching a consensus 
between public prosecutor, court, and defense should be discussed,” even though this is a 
complex matter: the acceptance of the evaluator by the defendant can obviously contribute 
to the quality of the assessment, not least because full cooperation of the defendant is more 
likely in these cases. On the other hand, it seems not to be possible to give the person 
concerned ‘the power’ to choose an expert, because this could also influence the procedure 
in a one-sided way. In this respect, the courts are — also understandably — adamant. In 
practice, the question is handled differently from court to court and region to region: some 
judges are open to proposals by the defense and an open discussion in this regard, while 
others insist on their strong and decisive position granted by § 73 StPO. According to reports 
by practitioners, a Bavarian court has developed the method of proposing three experts to the 
defence and let them choose one. Despite the fact that this practice grants them at least some 
power of co-decision, it has been criticised by defence lawyers that the circle of experts the 
court chooses from in the first place was rather small, so in the end, the court’s influence 
remained quite strong.”* 

What remains as a general problem (despite all efforts by professional associations in recent 
years) is the earlier-mentioned lack of qualified experts that are largely based on structural 
problems (see supra). As long as this is the case, more and binding regulations aiming at a 
high-quality assessment by the legislator will not work in practice. What is strongly needed 
are more measures of education and advanced training,» starting at the universities. Forensic 
psychology, but even more so forensic psychiatry should be strongly promoted and made 
more attractive to students. After graduation, further advanced training should be offered. 
Since — as explained above — this is currently not recognised by the medical faculties or is 
counteracted by other constraints, a positive impulse by others, especially the law faculties, 
and the promotion of corresponding measures by politicians would be welcome. 

A major problem both in gaining forensic experience and in assessing the quality of expert 
opinions is that the expert usually has no information about what has become of his opinion. 
As a rule, the expert leaves the hearing after his expert opinion has been rendered by the 
court. He learns nothing about the reception by the offender, the defence lawyer, the public 
prosecutor’s office or the court itself: Nor does he usually obtain a copy of the judgement. He 
does not know what was adopted, critically discussed or rejected from his remarks.”° If a 
verdict is appealed with reference to certain areas of assessment, it is not always clear (from 
the perspective of the evaluator) if the assessment itself or the way the judge made use of it is 
supposed to be wrongful. The central point of many forensic expert opinions is a statement 
on crime prediction. However, the expert rarely learns anything about the actual criminal 
recidivism of the concerned person. One reason for this is, of course, that such statements can 
only be made after many years. However, there is also no system that would give the expert 
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feedback to confirm or refute his prognostic assessment. Only by chance does the expert 
learn about the further course and development of individual cases. Generally, most in- 
vestigations and measures for quality assurance only refer to process or structural quality and 
not to the quality of results.” 

Admittedly, the necessary quality check itself also poses a problem as formal criteria can be 
checked easily and quickly, whereas an assessment of content aspects already requires a thor- 
ough examination of the individual case in all its complexity. Nonetheless, the introduction of 
measures guaranteeing as much systematic feedback for evaluators as possible would be helpful. 
As hinted above, qualification measures should include an interdisciplinary approach.”® This 
seems eminently important:”” the process of successful interaction and communication be- 
tween the professional groups is facilitated if the way of thinking, the procedure and the un- 
derstanding of the role of the other position are at least to some extent known and consciously 
reflected upon. In medical studies, for example, legal basics are only briefly taught; it may take 
many years before the doctor is — consciously — confronted with legal issues in his practical 
work, and the little he learns is then long forgotten. So it can happen that a doctor may well be 
pressured or tempted, for example by a lawyer of his patient, to issue biased or even nonsensical 
certificates (such as for ‘legal capacity’ [‘Geschdftsfahigkeit’] or others). For doctors, a role conflict 
is inherent in their work as consultants to a certain extent: they originally acquired their skills to 
heal. An assessment may well have a cathartic effect, but the primary purpose is different; at best, 
a diagnostic purpose is still a genuine medical activity. Medical science and law have very 
different terminologies and thought structures. But their socialisation is also completely dif- 
ferent: among lawyers, a culture of dispute is cultivated and disputes are practiced and carried 
out. In contrast, people working in medical professions, especially psychiatrists, are more 
concerned with harmonisation and de-escalation. 

The relationship between lawyers and doctors is not easy per se, and there is consideration of 
who is more afraid of whom. Both professions as such have a patriarchal understanding of roles, 
which can and must be questioned, and criticised, but which must also be brought to bear again 
and again in certain professional situations: both the judge and the doctor are required to take 
on a hierarchical position. For a physician, for example, it can already be very peculiar to find 
himself in the courtroom in a spatially subordinate position and then perceive that his ex- 
planations are not accepted at first, but are primarily completely put to the test. If, however, it is 
taken into consideration that the court bears the ultimate responsibility and must check ev- 
erything for plausibility and comprehensibility and that, from the point of view of the defendant 
concerned, this represents his fundamental rights and that the procedure is an essential principle 
of the rule of law and should, as far as possible, protect against any arbitrariness, the internal 
logic and consistency becomes clear. This allows a different understanding and easier and better 
acceptance even if the court does not follow the expert’s assessment. 

For these reasons, forensic experts should have the necessary knowledge to understand the 
legal requirements (and boundaries) of their task. Vice versa, judges should have at least basic 
knowledge of forensic psychiatry, psychology, and criminology to enable them to critically 
examine forensic assessments (which is their legal duty anyway). Such advanced training 
could even be made mandatory for judges by changing the German Judges Act.'°° In our 
experience, both sides can (and actually do) benefit from interdisciplinary training; existing 
problems of communication'®! can thus be reduced. In our eyes, interdisciplinary intervision 
would be a very promising and maybe ideal way to overcome the problems described above: 
representatives of the different professions involved could meet outside of concrete criminal 
proceedings, could talk about their experiences and explain their views to the other side. In 
our opinion, it would be desirable to set up joint chairs for forensic psychiatry and law, which 
would deal intensively with the establishment of further education. 
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Of course, all measures proposed are no guarantee for a better quality of assessment in any 
single case. Formal requirements can be met, and still the assessment might be highly defi- 
cient. Mandatory training might be visited without an actual willingness of changing one’s 
attitudes and professional habits. To put it in other words: like in other areas very much 
depends on the individual human beings and their subjective ethos, which can not directly be 
influenced by the legislator. What he can do is at least give a more detailed legal framework 
in order to restrict excessive judicial discretion — or, to put it more positively, to give more 
orientation and guidance to judges and forensic experts at the same time. As we tried to 
show, the German law and the forensic situation have some weaknesses in this regard and 
should be improved. 
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Chapter 8 


A Swedish perspective 


Tova Bennet, Malin Hildebrand Karlen, and 
Lena Wahlberg 


8.1 Introduction 


8.1.1 The legal system 


The Swedish legal system belongs to the family of civil law and its primary source of law is 
statutory law. Preparatory works (in particular governmental bills) and precedents are im- 
portant secondary sources, helping to interpret the meaning of the legal statutes. The ju- 
diciary system includes courts of different kinds. Criminal cases are decided by the general 
courts (district courts, courts of appeal, and the Supreme court), whereas cases concerning 
coercive mental health care are decided by the administrative courts (administrative courts, 
administrative courts of appeal, and the Supreme administrative court). In addition to the 
general and administrative courts, there is a number of specialised courts, including en- 
vironmental courts and labour courts. 

Not only legally qualified judges but also lay judges form part ofthe courts and participate 
in decisions on matters of both law and fact. Juries, however, are used only in cases con- 
cerning breach of the press law.' Expert judges occur in the special courts, but not in the 
general and administrative courts. The Swedish process is predominantly adversarial. As a 
main rule, the parties are responsible for presenting the evidence and the court for assessing its 
value. In some areas of law, however, the process displays certain inquisitorial elements. This 
is, for example, the case in criminal proceedings, where not only the parties but also the court 
can appoint experts to shed light on questions of fact. A scientific expert is supposed to state 
her opinion without taking a stance on matters of law.” 

The standard of proof depends on the case and the matter at hand. In criminal cases, the 
defendant’s guilt must be proven ‘beyond reasonable doubt’.” With few exceptions, all 
evidence is admissible* and the court’s evaluation of evidence is free, the main rule being that 
the court shall determine what has been proven in the case ‘after evaluating everything that 
has occurred in accordance with the dictates of its conscience’.” The fact that the free 
evaluation of evidence is the governing principle means, among other things, that the court is 
not bound by an expert’s opinion but shall make its own decision after having made an 
independent assessment of the opinion’s evidentiary value. 

Unlike many other jurisdictions, Swedish law does not recognise the insanity defense. 
Defendants who lacked the capacity to understand the nature of their actions are not con- 
sidered legally insane or unaccountable. Instead, a defendant’s mental state is considered at 
the sentencing stage, where inpatient psychiatric treatment (i.e. forensic psychiatric care) is 
available as a criminal sanction. The choice of sanction is made on the basis of forensic 
psychiatric expert assessment used as evidence by the court. Forensic psychiatric investiga- 
tions (FPI) in Sweden are ordered by the court and thus merely intended to inform the 
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choice of sanction. However, apart from questions related to a court’s choice of sanction, 
Sweden’s principles of free admissibility and free evaluation of evidence allow for the con- 
sideration of FPI as evidence at other stages of a criminal trial. This means that courts can 
use reports by forensic psychiatric experts with respect to any legal issue which engages a 
defendant’s mental state, for example when determining whether a defendant satisfies the 
mens rea of the crime charged. 


8.1.2 The related tradition of forensic psychiatric investigation 


8.1.2.1 The historic development of the law on defendants with a mental disorder 


Under Swedish criminal law, individuals are considered legally responsible and liable for their 
intentional unlawful actions, regardless of their mental state at the time of the crime. The 
current Penal Code ‘Brottsbalken’ (BrB) took effect in 1965 and since then there has been no 
possibility of an acquittal on the basis of legal insanity in the Swedish criminal justice system. 
All defendants are treated as if sane and are subjected to the same evaluation of intent (mens 
rea). Prior to the introduction of the BrB, the previous Penal Code of 1864 (Strafflagen) 
included a distinction between an ‘accountable’ (sw. fillréknelig) and ‘unaccountable’ (sw. 
otillräknelig) defendant.° This concept of ‘unaccountability’, an equivalent to legal insanity in 
other jurisdictions, was abolished in 1965 when the BrB came into force.’ 

The reform drew from legal and political debates that were influenced by the ‘positive 
school’ of criminology and can be linked to Scandinavian legal realist ideas®, as well as the 
major social and economic policy reform in Sweden from the 1930s onward, initiated by the 
social-democratic government.’ 

One of the main proponents of this reform was Olof Kinberg (1873-1960), the first 
professor of forensic psychiatry in Sweden. Kinberg referred to accountability as a meta- 
physical concept that should have little to do with the empirical institution that he thought 
the criminal justice system to be. Instead, scientific progress within the field of forensic 
psychiatry should be employed to explain and eventually ‘cure’ society of criminal beha- 
viour.'” According to Kinberg, psychological states of exception should only be considered 
when society chooses between its protective measures, in order for the latter to be as efficient 
as possible.'' Not all of Kinbergs ideas were adopted. The BrB has been described as a 
compromise between ‘treatmentist’ ideas (i.e. to treat the individual to prevent risk for a 
future crime) of individual prevention and a ‘classical’ approach to criminal responsibility and 
proportionality between crime and sanction.'” In the preparatory works of the 1962 Penal 
Code, it was stated that the most compelling argument against holding severely mentally 
disordered criminal offenders accountable was the belief that they should not be imprisoned. 
With the introduction of forensic psychiatric care as a penal sanction 1965, the practical need 
for distinguishing between the accountable and the unaccountable was no longer pressing.” 
Ivar Strahl (1899-1987), a professor of criminal law in Uppsala at the time, characterised the 
preparatory works as based on mainly humanitarian and practical, rather than philosophical, 
considerations.'* The introduction of the BrB entailed that ‘accountability’ (i.e. legal sanity) 
as a requirement for criminal responsibility was removed. The mental states that comprised 
the definition of unaccountability (i.e. insanity) in the previous penal code were instead 
introduced in the regulation of sanctions, where such a mental state would trigger an im- 
prisonment prohibition. With the introduction of the BrB, the sanction of forensic psy- 
chiatric care was also introduced as an alternative sanction for defendants diagnosed with a 
mental disorder. 
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8.1.2.2 Recent legal development with an impact on forensic psychiatric investigations 


With the introduction of the BrB, the group of defendants that were exempted from 
punishment according to the former accountability standard was more comprehensive than 
today, for example, including states of drug-induced psychosis and a more liberal inclusion of 
personality disorders. Since 1965, the medico-legal concepts that delimit the group of of- 
fenders that are exempted from punishment have undergone three major changes. 

First, in a legislative reform in 1992, the concept ‘severe mental disorder’ (SMD, sw. 
allvarlig psykisk störning) was introduced to replace the previous definition of mental states that 
invoked the imprisonment prohibition. The purpose of the reform was to narrow the group 
of defendants that were exempted from imprisonment, as well as harmonise all requirements 
for involuntary psychiatric treatment, within and outside of the criminal justice system.'” The 
second change followed a dilemma that appeared in legal practice. In 1995, the Supreme 
Court tried a case that highlighted what has been described as a ‘gap’ in the Swedish model.'® 
This case concerned a soldier who shot and killed seven people and injured three under the 
influence of an alcohol-induced psychotic state. The soldier was considered to have a severe 
mental disorder at the time of the offence but was found to have recovered by the time of the 
court hearing. According to the current regulation, the court was then prohibited from 
sentencing him to prison. At the same time, forensic psychiatric care was not an available 
sanction, since the soldier did not fulfil the requirement of a need for compulsory psychiatric 
care. As a result, the court was not able to sentence the soldier to any form of a custodial 
sentence. The Supreme Court solved the dilemma by ruling that the imprisonment prohi- 
bition did not apply to the soldier because his mental state at the time of the crime had been 
‘self-induced’, and he was sentenced to life imprisonment.'’ Due to the fact that there was no 
explicit legal exception regarding voluntary intoxication, this solution required a re- 
interpretation of the concept of SMD to not include alcohol- and drug-induced psychosis. 
This interpretation was later made explicit in another Supreme Court case decided in 2001'°, 
where it was also clarified that temporary states of psychosis that were not self-induced were 
included in the definition of SMD. 

The development of the concept of SMD can be understood in relation to what has been 
described as a ‘neo-classical’ turn in Swedish criminal law, where classical ideas are yet again 
taking precedence over individual prevention.'” Part of this development is recurring cri- 
ticism of the Swedish model, and several governmental enquiries have proposed a re- 
introduction of the insanity defense.” A few high-profile cases bringing attention to the 
above described ‘gap’ in the law, as well as a general move towards more focus on pro- 
portionality between crime and sanction, led to the third important reform in 2008.7! With 
this reform, the imprisonment prohibition was delimited to offenders who due to an SMD 
‘lacked the capacity to understand the nature of the act or to act in accordance with such an 
understanding’.”” The preparatory works state that the aim of the reform was to increase 
flexibility in sanctioning, and thereby increase the possibility of proportionality assessment in 
certain cases, while at the same time taking the defendant’s need for treatment into account.” 

The result of the reform is a presumption against, but not a prohibition of, sentencing 
defendants who committed a crime under the influence of SMD to imprisonment. It was 
however considered principally impossible to extend the possibility of imprisonment as a 
sanction also to ‘the most severely mentally disordered offenders’.2* A more narrow ‘abso- 
lute’ imprisonment prohibition was therefore introduced for these offenders that ‘lacked the 
capacity to understand the nature of the act or to act in accordance with such an under- 
standing’. This formulation is similar to common definitions of legal insanity and was indeed 
originally presented in a committee report in 2002 suggesting the very same formulation as a 
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new definition of legal insanity.” The exemption is also explicitly intended to be interpreted 
in the same way as the proposed insanity standard but is still only relevant in relation to the 
choice of sanction.”° 

The new and limited imprisonment prohibition includes an explicit exception for self- 
induced states of SMD. The reform has thereby clarified that the concept of SMD now 
includes both temporary and self-induced mental states.” The reform also created a new task 
for forensic psychiatric experts who work with these investigations. The limited imprison- 
ment prohibition requires that a distinction can be made between SMD and the ‘the most 
severely mentally disordered offenders’. The former being essentially a delimited version of 
an insanity standard of the old penal code merged with prerequisites for involuntary psy- 
chiatric treatment in the administrative context, and the latter a new and further delimited 
equivalent of an insanity standard focusing on the capacity to understand the nature of one’s 
actions and also the ability to control one’s actions in accordance with such an understanding. 

In summary, the medico-legal concepts that identify the defendants who are subject to 
exemptions have changed and developed in relation to both general policy changes and 
practical implications in legal cases. The current definitions of SMD and capacities respec- 
tively, are connected to ideas about criminal responsibility but are structurally formed mainly 
in relation to concerns regarding individual prevention. The latest reform of 2008 can be 
described to further blur the public interests and legal principles that form the foundation for 
both the legal and the forensic psychiatric assessment; the need for treatment, principles of 
criminal responsibility and sanction, and public protection. The tradition of forensic psy- 
chiatric investigations has been influenced by these legal changes. For information on the 
current state of forensic psychiatric assessment, see section 8.2.4. 


8.2 Short overview of forensic psychiatric investigations in 
sentencing offenders 


8.2.1 Sentences and execution 


In the Swedish criminal justice system, forensic psychiatric expert evidence is mainly of 
relevance to the question of disposition, or choice of sanction. Contrary to most other 
jurisdictions, the legal assessment of criminal responsibility is restricted to establishing mens rea 
(criminal intent or negligence) in relation to an unlawful act (actus reus). Various grounds for 
justification and excuse are available, but there is no possibility of excuse on the grounds of 
legal insanity. If the defendant suffers from an SMD, this will instead be considered at the 
sanctioning stage, where a lack of capacity to understand and control one’s actions accord- 
ingly limit the possibility of sentencing an offender to imprisonment. Then, coercive forensic 
psychiatric inpatient care is available as an alternative criminal sanction. 

Notwithstanding the absence of a legal insanity doctrine, an FPI can play a crucial role in 
the sentencing decision. A defendant who suffers from an SMD may be sentenced to im- 
prisonment only if there are extraordinary reasons to do so, which includes consideration of 
the defendant’s need for psychiatric care.”® According to the preparatory works, the notion of 
SMD refers to conditions of distorted perceptions of reality including, for example, dementia 
and severe depression.” If, due to the SMD, the defendant lacked the capacity to understand 
the nature of the act or to act in accordance with such an understanding, the person may be 
sentenced to imprisonment only if they themselves caused the inability (by, e.g. self-induced 
intoxication).°° If imprisonment is not an available sanction, the defendant may instead be 
sentenced to forensic psychiatric care, provided that the person is in need of such coercive 
institutional care.”' If the defendant committed the crime under the influence of the disorder, 
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and if there is a risk that the person will relapse into criminality of a serious kind, the court 
may also prescribe a special discharge review.”” These decisions are made by a general court, 
as part of the criminal trial. If, however, the general court prescribes a special discharge 
review, the risk of recidivism must be assessed by an administrative court before the person 
can be discharged from forensic psychiatric care. With the exception of the Supreme court 
and the Supreme administrative court, both legally qualified and lay judges participate in the 
proceedings in general and administrative courts. However, no expert judges take part in 
these decisions. Expert knowledge must instead be imported from, and communicated to the 
court by, external experts. 

When no special discharge review is prescribed, the defendant may be sentenced to for- 
ensic psychiatric care after having been examined by a specifically assigned physician.*? The 
court may, however, order an FPI to assist in the assessment of whether the defendant meets 
the conditions for forensic psychiatric care. An FPI is a comprehensive assessment, involving 
the joint participation of experts from several professional disciplines (see section 2.4) and is 
compulsory if the defendant is to be sentenced to forensic psychiatric care with a special 
discharge review.”* 

Questions about whether the defendant suffers from an SMD and whether the person had 
an ability to understand the meaning of the act/control her action accordingly are distinct 
from the question about the defendant’s criminal intent, or mens rea. The existence of an 
SMD does not exclude either intention or negligence. Perhaps surprisingly, criminal intent is 
not even ruled out by the defendant’s inability to comprehend the meaning of the act (at least 
not in theory — for example the defendant’s delusional belief that the person they attacked 
was a hostile spy does not exclude a criminal intent to harm that person).”° Even so, questions 
about mens rea are closely related to questions about whether the defendant suffers from an 
SMD and whether they had an ability to understand the meaning of the act. Specifically, the 
intent is said to require that the offender was conscious, or aware, of what he/she doing, 
which — like SMD and ability to understand — is a question about mental state.”° 

When the court orders the FPI, it can ask the experts whether the defendant a) committed 
the act under the influence of SMD, b) whether they lacked the capacity to understand the 
meaning of their actions, and c) were capable to act in accordance with such an under- 
standing.” Although these questions do not directly address the defendant’s mens rea, the 
answers to them can be of relevance in determining whether the defendant had the mens rea 
required for the crime charged and the courts are, due to the principles of evaluation of 
evidence, free to use the forensic information in any part of the legal assessment.*® In our 
discussion on quality challenges and safeguards in Swedish law, we will focus on the question 
whether the defendant suffers from an SMD, and touch upon the other questions in passing. 

The expert’s task within FPIs in the Swedish justice system is hence both similar and 
different compared to that of most other jurisdictions. The similarities concern the task to 
evaluate the defendant’s mental state and capacities at the time of the crime, as well as 
assessing the need for treatment and risk for recidivism at the time of the FPI. The differences 
are related to the legal and practical implications of the outcome of the assessment, and a 
somewhat ambiguous legal construction where a conclusion equivalent to that of legal in- 
sanity in other jurisdictions is of relevance only to the choice of sanction and, at least in 
theory, not a factor in determining criminal responsibility. 

For persons over the age of 15 (i.e. reached the age of criminal responsibility), the law is 
the same as for adults when it comes to forensic psychiatric care. In Sweden, it is a very rare 
occurrence to conduct an FPI with a person aged 15-18, but it does happen and then almost 
always for crimes that include deadly violence. There are no special forensic psychiatric care 
units for young persons, so when young persons are sentenced to forensic psychiatric care by 
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the court, they receive forensic psychiatric care among adults. Young persons (below 21 years 
of age) who have undergone FPI, but whose psychological function has not been deemed in 
line with SMD, can be sentenced to secure youth care. 


8.2.2 Decisions within sentencing and execution 


Forensic psychiatric investigations are conducted by experts at the National Board of 
Forensic Medicine and used by the general courts to aid in their decision regarding sen- 
tencing a person to prison or to forensic psychiatric care. When a person has been given a 
lifetime prison sentence, they can apply to the court to have the remaining time decided but 
to do this, a forensic psychiatric risk assessment is conducted by experts at the National Board 
of Forensic Medicine to inform the court’s decision regarding the risk of recidivism. When a 
person has been sentenced to forensic psychiatric care (with a special discharge review), the 
administrative court decides whether to grant the person’s application for permissions outside 
the hospital or to terminate the forensic psychiatric care. For these decisions, the psychiatrist 
responsible for the person’s forensic psychiatric care gives their opinion on the request, 
principally regarding the risk of recidivism. If the person was sentenced to forensic psychiatric 
care without a special discharge review, it is the psychiatrist responsible for the person’s 
treatment alone who decides these issues (i.e. the administrative court is not involved in this 
decision). 


8.2.3 Concepts to be assessed 


8.2.3.1 Severe mental disorder: A discussion 


As seen above, several legal decisions depend on the possibility to determine whether the 
defendant had and/or has an SMD. The evaluation of SMD is based on a balanced evaluation 
of several different factors that together result in the decision of whether a person’s psy- 
chological state may be said to be in line with how the concept of SMD is construed in 
Swedish law. According to The National Board of Health and Welfare (Socialstyrelsen), a 
government agency under the Ministry of Health and Social Affairs SMD is primarily a state 
of psychotic nature, meaning psychological states with a disrupted reality monitoring and 
symptoms such as delusions, hallucinations and confusion.*’ Also, severe depression with 
suicidal thoughts disrupted the ability to orient him/herself due to cerebral injury. Personality 
syndromes, dementia, crisis reactions, developmental disorders (e.g. autism spectrum dis- 
order) may also be considered SMD depending on how severe the person’s reality mon- 
itoring is disrupted by this mental state. Kleptomania and pyromania with a strong 
compulsive aspect, sexual perversions (e.g. genuine paedophilia and sexual sadism), as well as 
psychic disorders with extremely odd thought content and/or very low psychosocial func- 
tioning, may in some cases (but relatively rarely) be considered as SMD. 

The presence of SMD is decided both on the basis of the type of disorder and its degree. 
Some disorders are always considered severe as a type (e.g. schizophrenia) but need not be 
severe in its present degree, while for example autism spectrum disorder need not be severe 
regarding the type of disorder but can be severe due to its degree. In addition to the defi- 
nition of SMD formulated by the National Board of Health and Welfare, the National Board 
of Forensic Medicine relies on regulations and guidelines*® and preparatory documents*! 
regarding psychiatric compulsory care to consider in their evaluation of whether a state is to 
be considered in line with the judicial concept SMD. Nevertheless, SMD is ultimately a legal 
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concept, and the final assessment is made by the courts, in relation to how the concept is 
defined in preparatory works and in precedent cases.” 

The concordance between this definition of SMD and different mental states in terms of 
diagnoses are easier in some cases than in others. Hence, as is implicitly outlined in praxis, it is 
probably easier to define SMD by what psychological state it should correspond to than to try 
to define it through lists of diagnostic terms for different mental states which in their inherent 
definitions correspond to different degrees of mental disorder severity. The states which often 
are considered SMD, and which could be considered SMD, are most difficult to create clear 
guidelines and definitions for (i.e. since exceptions may apply in the individual case). The 
Government Bill 1990/91:58 states that ‘it is not possible to through a list or in another way in 
legal text state more precisely which psychological states that could indicate forensic care. (...). 
In an interpretation [of the SMD-concept, the clinician] is referred to certain precedents and to 
the evolving praxis’. Hence, identification of these conditions requires a considerable clinical 
experience and expertise within the field as well as constantly keeping oneself updated with 
evolving diagnostic research and with societal and governmental changes in attitudes in the care 
vs. imprisonment question. 

As indicated by the argument above, the diagnostic definition of SMD is based on lin- 
guistic issues in the current diagnostic praxis since SMD requires that the diagnosis used to 
determine SMD in a specific case needs to capture how the loss of reality (of uncertain 
temporal extension) outside the afflicted person’s own willful control is applicable within the 
unique circumstances of the case. This has been proven to be more straightforward for 
certain psychiatric diagnoses which by their symptomatic and/or phenomenological defi- 
nition entail such states, but harder for other diagnoses. Consensus between FPI experts 
regarding SMD seems to be considerably larger when the diagnoses that by definition in- 
corporate psychotic states were applicable, but more variable when it concerned diagnoses 
which do not automatically entail this, such as borderline personality disorder.*” Therefore, 
regarding the diagnoses where consensus is lower, the FPI expert needs to consider the 
aspects of the situation at the time of the crime and its interaction with the person’s char- 
acteristics as well as the nature of his/her mental disorder more closely. 

However, since the type of disorder (here: diagnosis) is not specified but the degree of loss 
of reality has to be substantial, the degree of mental disorder takes precedent over type. That 
some types of disorders (e.g. psychoses) are more frequently represented than others merely 
reflect that their structure more often incorporates a more severely thought disturbed state 
than other types (e.g. phobia). To illustrate this point further, loss of reality monitoring is not 
a criterion for diagnosing depression, still severe depression may evolve into a state where 
reality monitoring is lost and may constitute an SMD. 

Only for a very small proportion of persons with clinically relevant psychiatric sympto- 
matology, their type and degree of ‘thought disturbance’ are so profound that it can be 
considered SMD. This is in line with current research on psychopathology in general (e.g. 
the HiTOP model) which emphasises the view of psychic disturbance on a continuum from 
‘no thought disturbance’ to ‘profound thought disturbance’, and as the degree of disturbance 
increases, the more diagnostic labels are likely to be considered to match a person’s different 
psychiatric symptoms.** Based on statements within the more operationally oriented guiding 
documents created by the National Board of Forensic Medicine, it is indicated that both 
type, degree and functional impact of the psychic disturbance are important to consider 
within the evaluation, but as previously mentioned (and indicated by the preparatory works), 
degree of lack of insight is more important than in what diagnostic ‘form’/type this lack of 
insight comes. In light of the present research which states that this dimensional perspective 
on psychopathology is a more accurate characterisation of the nature of the psychiatric 
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disorder (and the importance of a case-by-case evaluation based on research evidence/best 
practice), the definition of psychiatric disorder and how it should be operationalised that is 
used within the National Board of Forensic Medicine in Sweden can be considered to be an 
evidence-based practice on a both theoretical and praxis level. 


8.2.3.2 The distance/proximity between forensic psychiatric investigations and legal concept 


To provide legally relevant information in a specific case, the forensic psychiatric experts 
responsible for the assessment must know which of the questions that the court wants to be 
answered. Swedish law requires the court to state reasons for investigation,*” and lists 
questions that an FPI generally must address.*° These questions include, for example, 
whether the defendant suffers from an SMD, lacked the capacity to understand the nature of 
the act, or to act in accordance with such an understanding, and whether the person is 
considered at risk of relapsing into serious criminal behaviour. For a person to be sentenced 
to forensic psychiatric care, a criterion is also that the person should be considered to be in 
need of psychiatric treatment that cannot be given in any other manner than through forensic 
psychiatric care. Clearly, an experienced FPI expert will be accustomed to these questions. 
However, the meaning of these questions is not straightforward but depends on the meaning 
of the legal terms that they make use of: As noted in the discussion of the SMD concept 
above, these terms often allow different interpretations. There is no unequivocal definition of 
the important notions of a ‘severe mental disorder’ or ‘ability to understand’. The govern- 
ment bill from 1990 provides examples of some conditions, such as dementia and serious 
depression, that can constitute serious mental disorders and mentions the importance of a 
distorted reality monitoring as a common denominator.*” The government bill from 2007, 
however, rather links the notion to the patient’s need for care (which fits well with the 
abolition of the imprisonment prohibition proposed in the latter bill).** As pointed out by 
Malmgren et al., in clinical psychiatry, the term ‘severe’ is instead associated with factors such 
as bad prognosis, grave difficulties in daily living, great discomfort, etc.” Hence, there is no 
guarantee that the forensic psychiatric experts will interpret this term in its proper legal sense. 
On the contrary, there are indications that the interpretation of the notion in psychiatry and 
forensic social work is affected by theoretical and practical considerations of relevance in 
these disciplines.” Deferring the interpretation of the legal notion to the FPI experts is 
problematic, however, since it potentially gives the investigators the role of deciding when, 
and on what grounds, a person should be sent to prison, which clearly is a question for 
lawmakers and courts. As long as the law and the court do not define the precise legal 
meaning of the notion, this is nevertheless an inevitable consequence, since those who apply 
the notion must use some interpretation of it. An analogous problem concerns the level of 
certainty required for reaching the conclusion that a person suffers from an SMD. It is only 
natural that this depends on the FPI expert’s opinion on whether it can be considered worse 
to conclude that someone who does not suffer from an SMD does suffer from an SMD (i.e. 
false-positive/Type I error), or vice versa (false-negative/Type II error). The problem, 
however, is that the question of how to deal with the uncertainty relating to this question is a 
legal matter, which ought to be handled by legal standards dealing with uncertainty. 

There is therefore a significant risk that the FPI, instead of helping the court to answer the 
legal question ‘Is it shown [according to legal standards] that the defendant suffers from an SMD 
[in a legal sense]’, provides an answer to the question ‘Is it shown [according to the forensic 
investigators’ standard] that the defendant suffers from an SMD [in the forensic psychiatric 
expert’s sense]’.°! This kind of error, to provide the right answer but to the wrong question, is 
sometimes referred to as a Type III error, and is particularly likely in the communication across 
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disciplines, where the same terms can have different meanings. The risk for Type III errors is 
general and does not arise only in relation to the notion of SMD. Consider, to take another 
example, the notion of ‘consciousness’, which, as we have seen, is relevant for assessing whether 
the defendant acted with legally relevant intent. Case law provides clear examples of how FPI 
experts have interpreted the notion of consciousness differently from the legal judges. Some 
judges, who have noticed the discrepancy in interpretation have rejected the experts’ inter- 
pretation and disregarded their conclusions in this respect, whereas others seemingly have let a 
discrepancy between the traditional legal interpretation and the suggested psychiatric inter- 
pretation in the case in question to pass unnoticed.” 

Another example concerns the evaluation of the defendant’s capacity to understand and 
control the meaning of their act, an evaluation that is perhaps the least straightforward one 
from the medical perspective. This assessment is often presented in terms of factors that speak 
for the defendant having the relevant capacity, and factors that speak against the defendant 
having capacity. In some, but not all, reports, a conclusion is also presented.” Although a 
presentation in terms of reasons for and against, accompanied by a conclusion might be 
perceived as an ideal basis for the legal evaluations, several problems can still arise in the 
communication between the two disciplines. It can be difficult for the court to ascertain how 
the reasons presented differ in (medical) importance and how the conclusion follows from 
the reasons presented. Discrepancies in how the notion of “capacity to understand’ is in- 
terpreted might become more visible when the reasons for the conclusion are elaborated, but 
it might still be difficult for the court to challenge the medical assessment if a specific 
conclusion is presented. Furthermore, regarding this specific example, the legal question is 
not to what extent the defendant had capacity, but whether the defendant lacked capacity or 
not. However, the medical conclusion presented is often that the defendant had a limited, or 
reduced, capacity, a conclusion that might be difficult to translate into the legal context.°* 

The obvious solution to the risk for Type III errors is a transparent communication, where 
the court provides a clear definition of the questions that it asks, and the investigators state the 
reasons for the answers they give. In the sections that follow, we will return to this important 
point. 


8.2.4 Forensic assessment and procedure 


In Sweden, the praxis of performing some kind of FPI has a history dating back to the early 
twentieth century, but it was in 1946, that forensic psychiatry was established as a medical 
specialty and FPIs were then performed at specifically assigned investigative units. Today, all 
FPIs are court-ordered, and have been performed by the National Board of Forensic 
Medicine, a branch of the Ministry of Justice, since 1992.°° The Board is organised in three 
departments and one headquarter. The three departments are forensic medicine, forensic 
psychiatry and forensic genetics/chemistry. The department of forensic psychiatry conducts 
all forensic psychiatric evaluations by order of the court, normally at either of the depart- 
ment’s two evaluation centres. There are two forms of evaluations the court can order, a 
short assessment termed §7-evaluation (the type most frequently used by the court) and a 
comprehensive assessment termed FPI. For the persons who undergo an FPI, almost all have 
first been through the short assessment. The short assessment, $7-evaluation, is conducted in 
almost all cases where the court requires aid from forensic psychiatric expertise. This initial 
assessment is made only by a forensic psychiatrist (or a psychiatrist trained by the National 
Board of Forensic Medicine) and consists of a medical evaluation, most often based on a 
medical examination, a clinical interview, and often clinical records, criminal record and 
other relevant documents if available. Approximately 1200 $7-evaluations, and 450-500 


184 Tova Bennet et al. 


comprehensive evaluations are conducted each year, and 200-300 offenders per year are 
recommended for forensic psychiatric care.°° The comprehensive FPI is conducted if the 
result of the §7-evaluation is inconclusive, if it is not considered sufficient to make a reliable 
assessment, or if the court for some other reason has not requested a §7-evaluation. As 
previously mentioned, a comprehensive FPI is always required for a sanction of forensic 
psychiatric care with a special discharge review. The court can ask for a FPI in cases where it 
has been decided by the court that there is convincing evidence that the act was committed 
by the defendant, or in some instances, based on the defendant’s confession of having 
committed the act. Moreover, the FPI can only be ordered in cases where a custodial 
sanction can be expected. The FPI is typically made over a period of four weeks by a 
multidisciplinary team that includes a specialist in forensic psychiatry, a forensic psychologist, 
a forensic social worker, and a representative of the staff from the psychiatric ward where the 
person stays during the general four-week period of FPI. Most defendants (approximately 
75%) are in custody and evaluated according to this praxis (i.e. as inpatients), and the re- 
maining group are evaluated as outpatients who visit the evaluation centre (typically during 
two full days, but this can vary due to the complexity of the case). The FPI results in a report 
consisting of a separate written assessment from each of the professionals within the assess- 
ment team, as well as a summarising report written by the forensic psychiatrist within the 
assessment team who is the person with overall responsibility for the FPI. All this material is 
handed over to the court, covering a medical, psychological, and social assessment of, and 
answer to, the questions posed by the court. The conclusions from the report are presented 
during the successive proceeding where the sentence is to be decided. If the court considers it 
necessary, the court can order any of the experts that have been involved in the person’s FPI 
team (but most often the forensic psychiatrist responsible for the FPI) to attend the pro- 
ceeding and further explain their conclusions. 

The central aim of the FPI in Sweden is to provide a basis for the court’s decision on whether 
a defendant should be sentenced to imprisonment or forensic psychiatric care.°’ Forensic 
psychiatric care as a sanction is available only if the defendant has an SMD and is in need of 
involuntary inpatient psychiatric care.” The sanction is indefinite, and can be combined with a 
requirement for a special discharge review if it is established that there is a ‘risk of relapse into 
severe criminality’. If the defendant has committed a crime under the influence of an SMD, 
there is a presumption against imprisonment as a sanction. This presumption is rebuttable if 
there are ‘extraordinary’ reasons, which mainly refer to situations where a serious crime has 
been committed under the influence of a temporary SMD that is no longer present at the time 
of the evaluation. There is however an ‘absolute’ imprisonment prohibition in cases where 
defendants, due to an SMD, ‘lacked the capacity to understand the nature of the act or to act in 
accordance with such an understanding’. In such a case, the defendant can be convicted of an 
intentional crime, but imprisonment is never an available sanction. 

The questions that are the subject of the forensic psychiatric evaluation are the following:”” 


rm 


Does the defendant have a severe mental disorder? 

2 Are the medical prerequisites for involuntary psychiatric inpatient care (regarding the 

defendant’s ‘mental condition and personal circumstances’) satisfied? 

Is there a risk of relapse into severe criminality? 

Was the act committed under the influence of a severe mental disorder? 

5 Did the defendant, due to a severe mental disorder, ‘lack the capacity to understand the 
nature of the act or to act in accordance with such an understanding’? 

6 Did the defendant, through self-induced intoxication or in any other similar way, cause 

the severe mental disorder or the lack of capacity? 


A O 
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Questions 1-2 determine the possibility to sentence the defendant to forensic psychiatric 
care, question 3 determines whether a special discharge review can be prescribed (for which 
positive answers to questions 1—4 also are necessary pre-conditions), and questions 4-5 de- 
termine whether the imprisonment prohibition applies. 

To diagnose a psychiatric disorder (a medical concept) and evaluate SMD (a judicial 
concept) are both often complex procedures which requires much training, including 
comprehensive supervision by experienced clinicians, in both areas. As Anckarsäter et al. 
(2009) state based on Robert Cloninger’s (1999) research, ‘none of the commonly used 
mental disorder categories has yet been identified as a taxon that is clearly delineated from the 
normal variation or from other disorders’. Except for rare neurological disorders, a specific 
aetiology for mental disorder, and diagnostic methods to establish the presence of mental 
disorder other than clinical interviews, assessment of behaviour and/or self-reported lifetime 
symptoms is generally not present, or productive, in a substantial amount of cases. Hence, 
to be able to evaluate the presence of SMD, the principal methods used in assessment of 
mental state and functioning at the time of the crime and the FPI through considering, for 
example, archival information, cognitive tests, medical tests and self-reports in many different 
areas of life. 


8.3 Safeguards for the quality of forensic psychiatric assessment 


8.3.1 Requirements in law and policy 


In addition to evaluating whether the person’s mental state has been in accordance with the 
concept of SMD, risk assessments of relapse in serious criminality are one of the court- 
ordered questions that Swedish FPIs most often include. Swedish law requires that the as- 
sessment of whether there is a risk that the defendant will relapse into criminality of a serious 
kind must be made using a structured method based on science and proven experience.°” 
‘Science and proven experience’ is a poorly defined but frequently used standard in Swedish 
regulations concerning the medical professions. The standard, which has been part of the 
Swedish regulation of healthcare since the 1890s, is sometimes interpreted as a blunt re- 
ference to actual medical practice (i.e. to what doctors and other medical professionals 
normally do.) However, and as some of us have argued elsewhere,°! we think that the 
standard is better interpreted as a requirement that medical decision-making (e.g. diagnoses 
and treatment decisions) be based on sufficient evidence (including not only scientific evi- 
dence but also evidence stemming from clinical practice).°” According to this interpretation, 
what qualifies as ‘sufficient’ evidence depends on what is at stake in the particular decision, 
and can eventually become a question for a court to decide. The Swedish notion of ‘science 
and proven experience’ is hence kindred but not identical to the concepts of ‘scientific 
evidence’ and ‘clinical expertise’ in evidence-based medicine (the EBM model and related 
models).°? 

The overview of the risk assessment literature presented in chapter 2 of this book, makes it 
clear that there are substantial gaps in the scientific evidence pertaining to questions of mental 
state and recidivism that are relevant to sentencing. In Sweden, a systematic review published 
2005 by the Swedish Agency for Health Technology Assessment and Assessment of Social 
Services Sweden, concluded that the best psychiatric risk assessments can predict the risk for 
recidivism with a probability of 25% for false positives and 30% for false negatives.°* As is well 
known, group heterogeneity poses a serious threat to the possibility of making adequate 
assessments of individuals.” According to the report, there is no evidence that current risk 
assessment methods give reliable results for women.°° 
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It is a general legal requirement that medical reports be clear and simple, and that the 
meaning of terms that are not generally known is explained. The law requires that an FPI 
accounts for circumstances that complicate the assessment, and, more generally, that health 
care workers issuing a certificate or a report must not make statements on matters on which 
they do not have sufficient knowledge. For these requirements to be met, however, it must 
be observed by the investigators that the terms used in their own disciplines need not have 
the same meaning in law and that the standards of proof to be used in a legal setting differ 
from those used in medicine and other non-legal disciplines. There is an obvious risk that 
these differences, as it were, get lost in translation, which could result in a false agreement on 
what are the matters actually at stake. 


8.3.2 Disciplinary and ethical requirements 


8.3.2.1 Safeguards against the difference between psychological and legal concepts 


The problems relating to how conceptual uncertainty and heteronymous terms can hamper 
the forensic psychiatric expert’s understanding of the court’s questions are mirrored in the 
courts’ understanding of the FPI report. Thus, if the same terms are used in the FPI report as 
in the questions posed by the court, but means something else in the assessment than in the 
law, there is a real risk that the court will not fully grasp the meaning of the assessment and 
that the judgement will be based on the forensic experts’ interpretation and value judge- 
ments. As already mentioned, there are examples in the case-law of how courts have indeed 
observed such differences in how the SMD concept is interpreted, but also many cases in 
which the potential differences in interpretation seem to have passed unnoticed. 

Clearly, the same term can have different meanings in, say, psychiatry and social work too, 
but problems relating to different conceptual apparatuses that arise within the FPI are at least 
partly mitigated by a legal requirement that two of the three professions that are part of the 
FPI team (the clinical psychologists and forensic social workers) clarify the reasons for and 
against their particular conclusion regarding the court’s questions. These requirements are 
stated in the regulation on FPI issued by the National Board of Forensic Medicine.°® This 
regulation contains no corresponding requirement to state the reasons for and against the 
conclusions presented in the FPI report. However, in a regulation on healthcare certifi- 
cates, which is issued by the National Board of Health and Welfare, and only partly binding 
on FPIs it is stated that such certificates shall make clear not only what circumstances and 
information the assessment is based on, but also on what ways the information supports the 
assessment and conclusions.”” 


8.3.2.2 Awareness of common biases and consequential safeguards 


First, the internal quality of the FPI depends not only on the certainty of the available 
scientific and/or clinical evidence, but also on whether the conditions under which the 
defendant has been observed are representative, and on whether the investigators have made 
an adequate assessment given the observation and evidence at hand. Second, the proximity 
between the information provided by the FPI and the questions that the court wants to be 
answered depends on whether it is clear to the investigators what the court wants to know 
and whether an FPI can answer the court’s questions. Third, and finally, the court’s capacity 
to make proper use of the information, depends on whether the court grasps the meaning of 
the information in the FPI report, and whether there are legal tools to handle the potential 
gaps between the information provided by the FPI report and the court’s questions. 
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Below, we will point to potential challenges in relation to each of these questions, and 
discuss whether and how these challenges can be satisfactorily dealt with by the current 
legislation and practice. The discussion makes no claim to completeness but will highlight 
problems that we believe are particularly important or of interest to legal and psychiatric 
practitioners as well as students within these areas. 

A crucial aspect of an FPI is the process of decision-making. Hence, the ability to engage 
in critical thinking, and a context that facilitates this, are essential to all expert making 
forensic psychiatric assessments. As a clinical FPI expert, awareness of stereotypes, heuristics 
and cognitive as well as affective biases is helpful to mitigate their effects, but research on 
decision-making has shown that erroneous decisions can nevertheless be made even by the 
most educated and experienced assessor.’' Since several of these processes occur without 
the experts being aware of them and are involved in how information is perceived and 
interpreted, the expert cannot always know how biases affect their decision-making.”” 

Psychological and psychiatric assessment is concerned with the clinician, to understand the 
person being evaluated, taking a variety of information from multiple sources and considering 
this information in the context of a person’s history, referral information, and observed 
behaviour. This is conducted to answer the court’s referral questions and to communicate 
findings to the court as well as to the person being evaluated. Such an assessment metho- 
dology, both regarding content and process, can be considered to be evidence-based since it 
is recommended by researchers within the field of decision-making within legal contexts as 
well as clinical expertise in a legal setting to counteract classic cognitive errors (e.g. heuristics, 
Type I decision-making).”* 

Safeguards can both relate to the individual assessor as well as to formal, ethical and meth- 
odological aspects. Several safeguards to counteract many kinds of bias and other cognitive errors 
are currently employed within Swedish FPIs, and the most important are described below. 

Examples of safeguards against expectancy-based bias stemming from learning and ex- 
perience, as well as stemming from the structure of the human mental apparatus, are that in 
Sweden, the FPI is conducted in collaboration between different professions.’* That experts 
in psychiatry, psychology and sociology apply their knowledge and theories from their re- 
spective areas of knowledge and make their own evaluation of the person’s mental state in 
parallel, is in line with a pluralistic approach to psychiatric disorder. To take clear personal 
responsibility for one’s own conclusions can also be considered a safe-guard based on pre- 
vious research. Furthermore, the fact that the assessors during the person’s time of evaluation 
repeatedly discuss the progress of their respective assessments together with ward personnel 
(i.e. where the person stays during the assessment), increases the chance for each assessor to 
consider his/her own knowledge of the person from a different theoretical/professional 
perspective. This praxis counteracts a singular focus on information from one’s own theories 
and professional experience. The professional team discussions are also an opportunity for the 
assessors to engage in the position of devil’s advocate against the conclusions made by the 
other team members, as well as having their own opinions scrutinised by the other team 
members within such a discussion. This gives all experts an opportunity to counteract blind 
use of heuristics, quick decision-making and discover weak aspects in one’s own chain of 
reasoning by considering alternative explanations. Another important general safeguard in 
place, that prevents both group-think within the team as well as expectancy-based bias from 
individual learning and experience, is the second-opinion process used within the National 
Board of Forensic Medicine. This process can be employed more formally within FPIs, using 
‘shadow-teams’ (i.e. two professional teams that make parallel assessments of the person 
undergoing FPI). However, in the majority of cases, a more informal version of this praxis is 
used where the expert engages a colleague from the same profession, but outside the current 
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FPI team, who is asked to review the assessment, evaluating the basis for the conclusions 
made in the assessment, as well as check whether the results are clearly and unambiguously 
presented in the expert’s report. 

Situational factors adhering to whether the defendant has been observed under circum- 
stances that are representative is another aspect crucial to consider within the assessment 
process. It goes without saying that the defendant will be observed under circumstances that 
differ considerably both from those under which the crime was committed and those under 
which the sentencing decision is made. Moreover, an observation can be too brief or shallow 
to allow for certain inferences about the defendant’s mental state. It is therefore crucial that 
the person is observed under conditions that are as representative as possible. Swedish law 
requires that an FPI is made as soon as possible.” As previously mentioned, an FPI is 
comprehensive and may take up to four weeks if the defendant is in custody (otherwise up to 
six weeks) and even longer if there are extraordinary reasons.’”° In practice, however, the 
point in time and the limited duration of an observation can both raise doubts about its 
relevance.’’ Consequently, the requirement that forensic experts account for circumstances 
that have complicated their assessment is key to safeguarding the quality of their conclu- 
sions.” To accommodate the difference in circumstances during the person’s stay at the unit, 
the team gathers information from as many sources as possible to compare the obtained data 
and gain a comprehensive picture of the person’s mental state and functioning historically, in 
close connection before and after the present crime, and during the stay in custody as well as 
in the department ward. Similarities and discrepancies in the person’s behaviour are analyzed 
in light of how the person himself/herself understands them, changes in life circumstances 
and mental health, the degree of non-social and social stimulus that the person is exposed to 
in the different circumstances and how he/she react to these. 


8.3.2.3 Different sources of data 


During the twentieth century, the evaluation methods that are favoured within forensic 
psychiatric assessments in Sweden have changed. Although some methods used at the be- 
ginning of the twentieth century have been completely discarded (e.g. bodily measurements), 
many methods have rather been accumulated into today’s comprehensive ‘toolbox’ than 
completely discarded (e.g. tests of cognitive functioning, but naturally the kind of tests used 
to ascertain such a function have developed over time according to research). Nevertheless, 
due to changing societal and political attitudes as well as changes in research’s emphasis on 
theoretical frameworks and the development of new methods, the focus of data collection 
and how data is used within these evaluations has shifted. For example, on a more over- 
arching level, the focus on identifying simulation during the FPIs in Sweden during the first 
half of the twentieth century has shifted into a focus on identifying those persons feigning 
health (i.e. hiding psychotic symptoms) at the end of the twentieth century.” The focus on 
the nature of the committed crime and its relevance for the evaluated person’s mind and 
personality (i.e. that it exists a strong connection between the type of crime and a specific 
illness or disorder) has also successively been reduced during the last decades of the twentieth 
century. This has decreased the emphasis in today’s FPI reports regarding the type of crime, 
modus operandi, planning, the possible consequence of a fixation (i.e. that these issues no 
longer is deemed as an equally important expression of the offender’s inner life relevant to the 
question of SMD).°° As a consequence, in today’s FPI reports in Sweden, the crime is 
described less and the offender described more. 

An example of the importance of using different sources of data to ensure the most com- 
prehensive picture of the person available is the issue of personality assessment. For personality 


A Swedish perspective 189 


assessment, there is no ready gold standard that allows the evaluating psychologist to establish 
this with certainty.®' Research has shown that psychologists cannot use, for example, self-, 
teacher-, spouse, or peer-ratings as a singular methodology, because the information from these 
different perspectives agrees only modestly. Thus, every single source of information may 
diverge substantially from every other possible source, and it is impossible to say that, as a rule, 
one is more ‘true’ than another. This emphasises the importance of gathering data from 
multiple sources before drawing conclusions since each source contributes with its own unique 
piece of information.” This kind of research results emphasise the value of combining psy- 
chiatric and psychological testing methods in FPIs. Research also emphasises that using tests is 
only one part of achieving an evidence-based assessment. Clinical expertise is another part, vital 
to optimise accuracy in conducting and interpreting the results from the information gathering 
phase, which decrease the risk for misdiagnosis and the risk of missing conditions that should be 
diagnosed.”” Hence, interpretation of tests based on actuarial methods, depends to a con- 
siderable degree on the skill and judgement of the clinician, which further emphasises the need 
for expertise among the clinicians who are making FPIs. 

Risk assessments can also be made within Swedish FPIs if the court has asked the question if 
there is a risk of relapse into serious criminality. The risk assessment instruments most com- 
monly used include actuarial information (i.e. a historic inventory of the presence of known 
factors increasing the risk of relapse) and dynamic information (i.e. what known risk factors 
increase the risk of relapse that is present for the person at the time of the assessment). Examples 
of general risk assessment instruments used are HCR20-V3 and LSI, while more specific risk 
assessment instruments are also often used (i.e. in addition to these more general instruments) 
based on the person’s personality profile, criminal history or psychiatric history (e.g. SARA, 
Static-99, Psychopathy Check List-Revised). Risk assessment procedures also in many cases 
include an assessment of protective factors, principally by using the instrument SAPROF. To 
consider both risk factors and protective factors when conducting risk assessment, may also 
nuance the decision-making process regarding what will increase the person’s risk of relapsing 
and prevent this from happening (i.e. diminish the risk of a sole cognitive focus being applied 
on either risk or on ameliorating factors by the assessor). Hence, to consider the assessed 
person’s history and current situation both from the perspective of risk and of protective factors 
should based on the previously presented research on decision-making, help the assessor gain a 
more balanced understanding of the person and can be regarded as a certain safe-guard. 
Nevertheless, since the level of risk changes, especially conclusions based on instruments which 
at least include dynamic risk factors whose influence could be lessened by different kinds of 
interventions, it is important that the risk of re-offending should be evaluated regularly and that 
the FPI conveys this kind of information to the court. 


8.3.2.4 Teamwork 


The established process within FPI praxis in Sweden is that while the §7-evaluation (i.e. 
initial assessment) is made only by a forensic psychiatrist, the FPI (i.e. comprehensive as- 
sessment) is almost always conducted by a team involving at least three professional groups 
(i.e. psychiatrist, psychologist, and social worker). However, only for persons who are de- 
tained will there be the information source clinical observations from the ward, and also the 
additional report to the court made by the staff at the unit during the person’s approximate 
one-month stay there. For the remainder of the group (i.e. not detained) that undergo FPI, 
no such observational data from the time of the FPI exists. As a consequence, the FPI report 
given to the court will look different, since for the persons who were detained, a written 
report of their mental state and functioning at the unit will also be included. The team 
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structure is the common methodology during FPIs and it is well established within the 
National Board of Forensic Medicine, Department of Forensic Psychiatry. The structure of 
the teamwork, and its procedure, generally follow the same pattern. The first team meeting is 
held as soon as possible after the client arrives at the unit to undergo their FPI. At this team 
meeting, a summary of the case is typically discussed, including what has happened (ac- 
cording to the information given by the court, e.g. material from the police investigation) 
and what needs to be investigated (i.e. based on the court’s questions). The second team 
meeting, generally held approx. two weeks into the client’s stay at the unit, a discussion 
regarding the results from the assessments made by each professional so far is held to keep 
each other informed regarding what has emerged from the different investigations. During 
the third, and final, team meeting, each of the professionals presents their final decision 
regarding the court’s posed questions. After this, the forensic psychiatrist has the final say in 
what the conclusions of the FPI, regarding the court’s questions, should be. However, if any 
of the other team members disagree, they can state this within their own FPI report (i.e. all 
professional FPI reports are submitted to the court together with that of the forensic psy- 
chiatrist). After this, the person undergoing FPI is informed of the outcome and informed 
that if he or she disagrees and wants to get a second opinion the person can via their lawyer 
initiate a review by the Swedish National Board of Health and Welfare. 


8.3.3 Requirements for the evaluator 


In Sweden, FPIs are made by health care workers and several legal requirements relate to 
the competence and objectivity of the individual assessors. To begin with, health care 
workers must not issue a certificate unless they have the competence needed to do so.** 
More specifically, a $7-evaluation must be made either by a physician who is a specialist in 
forensic psychiatry or by a physician who is a specialist in psychiatry, has experience in 
forensic psychiatric investigations and has been appointed by the National Board of 
Forensic Medicine to make such evaluations.°° An FPI must as a rule, be carried out by a 
team consisting of forensic psychiatrists, forensic social workers, psychologists and ward 
personnel. If, for some reason, the investigation is carried out in a different manner, the 
reasons for this must be stated within the FPI report.” The report itself must be given by a 
forensic psychiatric specialist at a forensic investigation unit, or by some other forensic 
psychiatrist appointed by the Board.” It is a general requirement that health care workers 
must be objective in the collection of data when making a report or issuing a certificate. 
Moreover, the Swedish Administrative Act lists general reasons for disqualification, thereby 
prohibiting assessors from dealing with cases where their impartiality can be called into 
question.*® 

Regarding safeguarding expert competence and knowledge of evidence-based practice 
within one’s field, basic formal professional requirements to work at the National Board of 
Forensic Medicine, Department of Psychiatry as an expert are the following. Certified 
psychologists, certified medical doctors, and certified social workers,” and all three pro- 
fessional groups continuously receive training in different instruments, methodology etc. 
through both internal and externally led courses with the purpose of developing specialised 
competence in the field of forensic psychiatric assessment. A majority of the psychiatrists 
and psychologists, for whom there also exists a state-certified specialist competence, also 
partake in courses within this education’ to further develop their expertise within the 
field. An internal system is also in place to ensure that each new assessor works with FPIs 
under supervision by a senior assessor during his/her first 30 cases, which are required to 
vary in character (e.g. include several different forms of SMD and different kinds of crimes) 
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to make sure that the new assessor has encountered several different varieties of evaluation- 
processes regarding SMD before starting to conduct FPIs without supervision. Regarding 
organisational safeguards relating to the written assessment, based on the legal description 
of what kind of states within the law should be considered to be the SMD, a formalised 
document is always used to create the written FPI report. This formalised document 
clearly outlines what should be included in the respective profession’s written FPI report, 
and how these conclusions should be presented, as well as in the overarching assessment 
made by the responsible forensic psychiatrist. This kind of structure can be considered a 
safeguard against the court missing the basis on which the FPI conclusions are drawn due 
to its standardisation. 


8.3.4 Enforcement of requirements 


When it comes to enforcement of the mentioned requirements, no mechanisms are to be 
mentioned in addition to those explained above and used in court, as explained in section 8.4. 


8.4 Safeguards ‘against’ the limited quality of forensic assessment 


8.4.1 Questioning the assessment by the defense 


In Sweden, FPIs are commissioned by the court and conducted by a state authority, the 
National Board of Forensic Medicine. In other words, they are not commissioned by parties 
to the criminal proceedings or conducted by experts selected by the parties. It is possible, but 
very uncommon, that the parties present their own expert evidence alongside the state’s 
official investigation.”' It can be difficult for the parties involved to question the FPI. 
Moreover, since a considerable portion of all forensic psychiatrists in Sweden today work (or 
have worked) within the National Board of Forensic Medicine, it is also difficult to find 
alternative experts. To get a second opinion, parties can request that the court orders a review 
of the FPI by the National Board of Health and Welfare, but there is no guarantee that the 
court will grant such a request (i.e. if the court considers a second opinion unnecessary). If 
the parties present their own expert evidence (e.g. an assessment made by an external clinical 
psychologist), the principles of free admission and free evaluation of evidence apply. 

In cases where the FPI report has only influenced the court’s decision regarding sentencing, 
and where forensic psychiatric care and imprisonment are deemed by the parties to be equally 
severe sanctions, the parties rarely question the FPI. However, such questioning may be more 
common in the future. This is attributable in part to the defence’s heightened awareness of the 
fact that the length of incarceration in forensic psychiatric care for most crimes significantly 
exceeds the alternative prison time served. It can therefore often be in the interest of the de- 
fendant to be convicted to imprisonment instead of psychiatric care. Another reason why parties 
might become more likely to question FPIs is the fact that courts increasingly rely on FPI reports 
when determining a defendant’s guilt. An FPI report can include information that speaks 
against, or in favour of, an acquittal and the parties might subject such FPI reports to particular 
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scrutiny. 


8.4.2 Questioning the assessment by the court 


As noted above, the FPI is not necessarily the final word, and there are safeguards designed to 
prevent assessments of poor quality from influencing the sentencing decision. The court can 
ask the National Board of Health and Welfare to give an opinion on the FPI or, if needed, 
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make a complementary investigation.”” Moreover, according to the principle of the free 
evaluation of evidence, it is up to the court to make an independent assessment of the 
investigation(s) and make a final decision on its evidentiary value.”* In practice, however, 
empirical studies have shown that courts most often make decisions in line with the con- 
clusions that forensic psychiatric experts have drawn on whether a person suffers from an 
SMD and is in need of forensic psychiatric care.” The situation is different, of course, when 
the National Board of Health and Welfare has another opinion, which does not concur with 
the conclusions made by the FPI. In this case, the Swedish Supreme Court has stated that the 
Board’s opinion should normally be regarded as more reliable than the FPI, but that the court 
nevertheless must make a comparison and consider the differences in opinion.”° The court 
must also consider other relevant material, and should decide, on the balance of probabilities, 
whether the defendant suffers from an SMD.” The court’s sentence can be appealed, but 
once the verdict has gained legal force, the decision made based on the FPI regarding the 
patient’s need for care will not be re-examined. 

The court’s capacity to fully understand the meaning of the FPI report is potentially 
threatened by the fact that the judges normally do not have any psychiatric or psychological 
education. Except for what is the case in some special courts in Sweden, such as the en- 
vironmental courts, judges with expertise from other disciplines are, as already mentioned, 
not employed in the general courts. However, as mentioned above, if in doubt regarding the 
conclusions or information presented in an FPI report of a specific case, the court can call the 
responsible forensic psychiatric expert to the proceeding to have him/her clarify the lines of 
reasoning or conclusions drawn from these within their report to the court. Furthermore, a 
more general and recent safeguard regarding this problem (and also a safeguard for dimin- 
ishing the risk of Type IU-errors, to give the right answer to the wrong questions) is an 
initiative that has been made during recent years to promote a better understanding between 
forensic psychiatric experts and legal professionals. To do this, these professionals meet in 
seminars and discuss their experiences of perceived problems and/or uncertainties regarding 
the questions asked by the court and the answers given by the forensic psychiatric experts 
(e.g. what aspects are relevant to the court and the forensic psychiatric experts should answer, 
and how the court should interpret important psychiatric terminology etc.). 

If the court does indeed observe that there is a discrepancy between the information pro- 
vided in the FPI and the questions asked by the court, or that the investigation for some other 
reason does not fully answer these questions, it must decide how to bridge the gap and handle 
the ensuing uncertainty. As already indicated, the court can in this situation ask the National 
Board of Health and Welfare to give an opinion on the FPI or even to make a complementary 
investigation, but the uncertainty that nevertheless remains will, as in other legal contexts, be 
dealt with the use of presumptions and standards of proof. For example, the Swedish Supreme 
Court has stated that if the defendant suffered from an SMD when the crime was committed, it 
can normally be presumed that the crime was committed under the influence of the disorder 
(even if this is not evident from the FPI).’® The Supreme Court has also said that because the 
question about whether the defendant suffers from a mental disorder does not concern guilt, it 
is inappropriate to use the standard ‘beyond reasonable doubt’ to deal with uncertainty in this 
regard. Instead, the question of whether the defendant suffers from a severe mental disorder 
shall be determined on the balance of probabiliy.”” 


8.4.3 Other questioning of the assessment 


In Sweden, no external body (i.e. not part of the case in question) can provide submissions 
etc. to challenge the case or in another manner interfere in this process. 
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8.5 Safeguarding the quality of decision-making when confronted 
with disagreement between experts 


8.5.1 Dealing with disagreement 


The forensic psychiatrist has the final say in what the overarching conclusions of the FPI 
should be. However, as stated above, if any of the other FPI team members disagree, they 
clearly mention this within their own written report. After this, the person undergoing FPI is 
informed of the outcome and informed that if he or she disagrees and wants to get a second 
opinion the person can via their lawyer initiate a review by the Swedish National Board of 
Health and Welfare. The forensic psychiatrist in charge of the FPI can also expressly re- 
commend that the court asks for such a second opinion, which is done when for some reason 
the FPI results have been deemed more inconclusive than usual (e.g. a typologically especially 
unusual case, or lack of information to base the FPI on such as if the person refuses to meet 
the team members and there is no previous documentation regarding the person to consider). 

To get a second opinion, the party that wants this can ask the court for an appeal at the 
National Board of Health and Welfare, but there is no guarantee that the court will grant this 
(i.e. if the court considers this unnecessary). If the parties present their own expert evidence 
(e.g. an assessment made by an external clinical psychologist), the general principle is that all 
evidence is admissible and that the courts’ evaluation of evidence is free. If the FPI and the 
second opinion given by the National Board of Health and Welfare come to different 
conclusions regarding SMD, the court usually relies on the second opinion. Often, there are 
objective reasons for this choice, such as that more time has elapsed to observe the client or 
that other new information has emerged in the meantime, generating a more solid in- 
formation basis for the second opinion. 


8.5.2 Best practices 


In addition to the practices mentioned above, there are no other best practices to mention 
specifically here. 


8.6 Critical reflections 


8.6.1 Current threats to the quality of the forensic assessment 


Regarding the internal quality of FPIs, the overall structure of the work in practice meets 
several of the recommended safeguards presented in research on decision-making in general. 
The pluralistic approach employed, regarding content, data sources, type of professions in- 
volved as well as the inter-professional collaboration on the assignments, is also in line with 
current recommendations on how a evidence-based assessment procedure within the psy- 
chological and psychiatric field should be conducted. Nevertheless, this is a complex and 
vulnerable structure, relying on the expertise of the professionals, their willingness to be open 
and critical towards their own conclusions (as well as respectfully so towards that of other 
professionals to facilitate a fruitful discussion), and finally that the professionals have enough 
time to discuss and engage in focused analysis while working with the assessment. Since stress 
is detrimental in all these areas, this is crucial to avoid. Otherwise several of the important 
safeguards that the structure relies on will not function and this may endanger the rule of law. 
In line with this, adhering to the systemic factors, one hazard adheres to the position of the 
FPI within the structure of the judicial process. Being a part of the justice system carries with 
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it that the organisation cannot control the influx of court-ordered FPIs. This means that 
sometimes the experts need to conduct several FPIs in parallel, while at other times there are 
considerably fewer to handle at the same time. To ensure that safeguards are in place to 
guarantee the quality of the evaluation is comparable between such different workloads, the 
team structure, the content of the team meeting, the structure of the teamwork and the 
content of the evaluation is fixed and stated in organisational guidelines. However, the 
pressure of doing these evaluations quickly can arise from different sources, which should 
always be considered as an increased risk that bias, use of heuristics as well as premature 
conclusions occur more frequently and undermine the evidence-based approach of clinical 
assessment in FPIs. 


8.6.2 Concluding remarks 


The legal definition of SMD does not reduce the legal concept to specific psychiatric diagnoses 
or medical definitions. The ensuing vagueness is intended to make the legal concept capable of 
accommodating future developments of psychiatric knowledge and to ensure that the concept is 
applicable in each unique case. However, the discussion above suggests that different conceptual 
apparatuses, and the possibility of the same terms having different meanings in different dis- 
ciplines, create a real risk of misunderstanding between the forensic psychiatric experts and the 
courts. A particular challenge in this respect is posed by the potential vagueness or ‘open tex- 
ture’!%° of legal terms and concepts. Legal vagueness is not unique to this domain but is perhaps 
particularly problematic when the terms are used in the communication with other disciplines, 
to medico-legal concepts since it forces the experts from the other discipline to make their own 
interpretation ofthe term, whereas the meaning of these terms in a legal setting strictly speaking 
is a question of law that ought to be decided by the court and not by the forensic expert. 
Vagueness in the law, therefore, seems to blur the division of labour between courts and forensic 
experts. Moreover, and as we have seen, it is sometimes not even clear what is the legal function 
of a term. A clear example is the notion of SMD and the tension regarding the function of this 
notion being to determine whether a person needs care, or whether he/she should be held 
criminally accountable. To the extent that this is an open question, it seems as if it is likewise an 
open question of not only what the term ‘SMD’ more precisely should entail, but also whether 
lawyers or FPI experts are best apt to determine this. In our view, it is therefore crucial that it be 
clarified — from a legal point of view — what the important legal notions in this area of law more 
precisely mean, or at least what they could potentially mean, so that the investigator can provide 
information of relevance to the legal assessment. However, due to the comment in the pre- 
paratory works regarding the consideration of current legal praxis when determining SMD, it is 
also important to note that such an agreement on the meaning of SMD between legal prac- 
titioners and FPI experts is an ongoing process, that bilateral discussions are continuously held 
regarding this issue so that praxis evolves in parallel with research on psychiatric disorders. 
Related to this recommendation described above, another fundamental key to dealing 
with these problems and minimising the risk for Type III errors — the error to provide the 
right answer but to the wrong question — is a clear and transparent communication between 
the court and the forensic experts.'°' To uphold the rule of law and to guarantee that legal 
norms are applied in a predictable and purposeful manner, both courts and FPI experts need 
to clearly define both their fundamental terms and the basis for their conclusions. In our 
opinion, there is also reason to consider the possibility of using expert judges in proceedings 
of these kinds. The use of expert judges can be expected not only to facilitate dealing with 
potential conceptual differences between the legal questions and the information provided by 
external experts but also to help the legally qualified judges to better understand the meaning 
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of that information. °” At least, the issues discussed in this chapter show the great importance 
of a continuous discussion between forensic psychiatric assessment experts and legal practi- 
tioners (here principally judges, prosecutors and lawyers), for example within annual joint 
seminars, to keep each other appraised of new developments within their respective field 
relevant to FPI praxis to ensure a common understanding of key issues. 
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For medical doctors, a specialisation in forensic psychiatry involves first a specialisation qualification in 
psychiatry (five years of clinical training, courses and a scientific report), and thereafter a specialisation 
qualification in forensic psychiatry (2.5 years of clinical training in forensic psychiatry and courses). For 
clinical psychologists, it involves five years of clinical practice, courses and a scientific report, all within 
the field of specialisation. 

One example of a defendant’s reliance on independent expert evidence is a Supreme Court case (NJA, 
2009, p. 234) concerning the aggravated assault. The defendant claimed to have acted in self-defence 
and presented a statement by a psychologist who was an expert on crisis and stress management. The 
psychologist stated that the situation within which the aggravated assault occurred was so stressful for 
the defendant that he could not reasonably have controlled his actions. While the lower courts con- 
victed the defendant, the Supreme Court decided on acquittal taking the psychological expert evidence 
introduced by the defendant into account. 

The Supreme Court recently acquitted a defendant charged with aggravated assault on the basis of an 
FPI; NJA, 2020, p. 169). The court concluded that the defendant, due to a severe mental disorder, was 
not aware of what he was doing to the extent that is required to form mens rea (criminal intent). 
Section 18 Regulation, 2015:284, with instruction for the National Board of Health and Welfare; 
Section 12 Act 1991:1137, on the forensic psychiatric investigation. 

Penal Code 30:6 §2. 

See, for example Vahlne Westerhall and Princis, 2013; Wahlberg et al., 2015. 

NJA 2004 s. 72, p. 13. 

Act on Forensic Care sections 16 and 16a. If a special discharge review is not required, the chief 
physician shall discharge the patient when conditions for forensic care no longer apply (Act on Forensic 
Care, section 13). However, the care will end automatically after four months, unless the chief phy- 
sician applies to the administrative court for prolongation (Act on Forensic Care, sections 12 and 12a). It 
is not possible to apply for a reconsideration of a sentence regarding forensic psychiatric care (Prop. 
2007/08:97, pp. 32-33), but it is possible for the patient to apply for the court’s consideration of 
whether the pre-conditions for special discharge review still are applicable. 

NJA, 2004, p. 702, p. 721. 

NJA, 2004, p. 702, p. 720. 

Hart, 1994, p. 135. 

See also Malmgren et al., 2010. 

Paloniitty & Kangasmaa, 2018. 
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Chapter 9 


A Dutch perspective 


Michiel Van der Wolf, Hjalmar Van Marle, and 
Sabine Roza 


9.1 Introduction 


9.1.1 The legal system 


To understand the subtleties of the Dutch penal law system related to forensic assessment, a 
few interrelated procedural characteristics are of great importance in shaping its context. 
These are addressed in this paragraph. Of course, more substantive characteristics related to 
sentencing, such as criminal responsibility and the nature of sentences may be of equal impact 
on the contents of the assessment, but these will be addressed more thoroughly in the re- 
mainder of this chapter. 

As in most continental European jurisdictions, the criminal process may be best char- 
acterised as an inquisitorial system, in which the judge is the driving force in fact-finding, in 
contrast with adversarial justice systems, generally stemming from the Anglo-American 
common law tradition, in which parties play that role. As a consequence, in inquisitorial 
systems the judge is not merely the referee but the independent and ‘incorruptible’ inquirer, 
while in adversarial systems there is a greater emphasis on playing fair through equality of 
arms and an active defense by the accused.' The Dutch jurisdiction has been described in 
the past as the most inquisitorial jurisdiction in Western Europe.” However, especially under 
the influence of the European Convention on the Protection of Human Rights and 
Fundamental Freedoms (since 1950) and the jurisprudence of the European Court of Human 
Rights (ECHR) in Strasbourg (France), more and more adversarial elements are being added 
to the system.” Even though the Court does not judge legal systems, individual cases may 
give rise to changes within a system.* For example, both in practice and legislative reforms 
the issue of fitness to stand trial is increasingly under the attention. This evidently also has 
relevance to forensic assessment; at least it is of great influence in adversarial justice, while 
absent in some inquisitorial systems. It is already remarkable that the Dutch system even has 
such a doctrine in place since 1926, but originally this had a more pragmatic background 
related to the responsibility doctrine and the (im)possibility for commitment to a psychiatric 
hospital if the offender became disordered after committing the crime. However, since a few 
decades, fairness is recognised as its main legitimation.” For the subject of this chapter the 
most important consequence of the inquisitorial system is that forensic evaluators (as expert 
witnesses) are officially doing the assessment on behalf of the court instead of the parties. 

A basic trust in authorities and pragmatic efficiency are two fundamentals of the Dutch 
welfare state. They explain why the principle of immediacy — which requires that all evidence is 
presented in court in its most original form — plays a limited role in practice. Witness testimony, 
including expert-witness testimony, is generally dealt with through paper reports — for eye 
witnesses, for example, reports of their statements to the police —, and are not voiced by the 
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(expert-)witness in the courtroom. Trust and pragmatism are also part of the explanation for 
the fact that the criminal trial consists of one phase, in which both fact-finding and sentencing 
take place. In order for forensic assessment to be ready before the trial, very early in the criminal 
process case selection has to take place, and defendants are being evaluated without the es- 
tablishment of fact (and consequent culpability). As an important part of the assessment is 
criminal responsibility based on the mental status at the time of the offense, this feature of the 
system could be problematic for defendants who dispute the charges.’ 

That the percentage of the population’s trust in judges is still highest of all authorities, and also 
higher than in many other jurisdictions, explains why — outside of academia — no need seems to 
be felt for further democratic legitimation of judicial decision-making, for example through 
juries or other lay-judges. The high level of trust seems to be associated with the perceived level 
of procedural justice.” As a consequence of all the characteristics above, admissibility of expert 
evidence is not a major issue. The professional judges are expected to be able to assess the quality 
of the evidence and weigh its conclusions accordingly. The division of legislative, judicial, and 
executive powers, however, hands decisions concerning the execution of sentences to the 
Ministry of Justice and Security and the Public prosecutors office. Some other decision-making 
bodies within the execution of sentences are more judicial, but consist also of other professionals 
(i.e. psychiatrists and psychologists), like the Council for the Administration of Criminal Justice 
and Protection of Juveniles, the body that for example deals with appeals against decisions of the 
Ministry concerning the execution of sentences in individual cases. 

Again pragmatism and trust play their part as grounds for a large discretionary competence 
of the prosecutor to not prosecute criminal offences. For example, the widely known policy 
of tolerance, which is used to ‘legitimize’ the use of marijuana or a diligently planned and 
performed euthanasia, is based on this competence.’ But it is also grounds for the possibility 
to not prosecute a mentally disordered offender to favour civil commitment, as a kind of 
diversion.'° Empirical research shows that this is generally only done in case of less severe 
offences.'' Using this competence conditionally may also be used as an out-of-court set- 
tlement, with in- or outpatient treatment among the possible conditions. Other out-of-court 
settlements with the Prosecution exist, both consensual and non-consensual, but they differ 
from plea-bargaining as no guilty plea is required.'* 


9.1.2 The related tradition of forensic assessment 


The historic developments concerning forensic assessment mentioned in Chapter 2 are also 
identifiable in the Netherlands. Whereas insanity used to be regarded as something also a lay 
person could see, in the late Middle Ages cases are known in which law practitioners would use 
medical books to assess insanity themselves, like that of Volker Westwoud from 1674.!3 When 
psychiatry became a more specialised discipline, including more rigorous scientific evaluation, 
its influence on criminal law grew. The development of treatment and assessment for forensic 
patients went hand in hand, and in a sense has been interrelated for almost 150 years. In 1884 
new legislation on coercive treatment of mentally disordered people was introduced (the 
‘insanity law’, the first edition was from 1841) while in 1886 the new Criminal code was 
enacted as the follow-up of the Code Pénal (1811) from the Napoleontic times.'* The con- 
nection between those new laws was the person of Johannes Nicolaas Ramaer (1817-1887), a 
medical doctor and from 1842 medical superintendent of different asylums for the insane." He 
was the adviser of the Ministry of Justice in the development of both laws and as a doctor he 
introduced a better health care and legal protection in the asylums and prisons. It became 
common for courts to ask doctors, working in those institutions, for advice on legal matters. 
This was also triggered by the fact that as the psychiatric discipline evolved, more subtle 
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disorders were recognised, which were not as easily recognisable for judges. Especially the 
category of ‘monomania’ became popular, a form of partial insanity conceived as single pa- 
thological preoccupation in an otherwise sound mind, as these patients acted rational, but for 
one psychological function. It was no coincidence that the oldest case traceable in which a 
psychiatrist testified in court, was that ofa pyromaniac girl in 1839. She was acquitted for setting 
fire to a haystack. 

From the case of Volker Westwoud onwards, who was convicted for manslaughter, insanity 
did not necessarily mean acquittal, but could also lead to a form of preventive detention. 
When the modern criminal law school emerged at the end of the nineteenth century — which 
emphasised causes of crime based on advancements in biological, psychological, and socio- 
logical knowledge — preventive sentencing became more popular and justified. A pivotal 
moment in the history of forensic assessment in the Netherlands was the introduction in 1928 
of the entrustment order called the TBR (from 1988 onwards: TBS), by which offenders 
could be sentenced to a commitment in a high-security psychiatric hospital when they were a 
‘danger for the public order and/or security’, due to a mental disorder which diminished the 
responsibility for the offense. The disorder and diminished responsibility were necessary to 
reach a compromise with the classical school in criminal law, which was based on propor- 
tionate retribution to the extent of guilt. It only allowed for such a safety measure next to 
incapacitation in penitentiary institutions, because diminished responsible offenders kept 
getting lower sentences even though they were more likely to reoffend.'° As this safety 
measure was basically indeterminate, but had to be prolonged every two years by the court, 
more assessment was required, in this case from the psychiatrist of the TBR-asylum, later 
called ‘clinic’ and since the turning of the twenty-first century ‘center’. 

When after World War II the attitude towards psychiatric patients became more ther- 
apeutically optimistic — group therapy and relevant psychotropic drugs were discovered in the 
meantime — and humane, the TBR became more frequently used. Its criteria turned into the 
dominant questions for pre-trial assessment, and an observation clinic to support this assessment 
was instituted in 1949 as well as a selection clinic in 1952. Selection was necessary because 
similar to criminal law, forensic psychiatry ‘schools’ also emerged with their own frame of 
reference on treatment and assessment, among which a psychodynamic school, a phenom- 
enological school, and a behavioural school could be distinguished. '” Clinics were differ- 
entiated accordingly, and private clinics invested in by the Ministries of both Justice and Health. 
When towards the end of the twentieth century the treatment model shifted from cure to 
control, TBS-clinics became more eclectic. The necessity of efficiency was also related to a 
large increase in the number of patients, leading also to an increase of psychologists within 
forensic treatment. This backdrop explains why the TBS-clinics became early adapters of risk 
assessment instruments for back-end decisions: prolongation or termination of the order. Since 
2008, the Forensic Care Act (FCA) supports the movement to a broader mental health field for 
forensic treatment, paid for solely by the Ministry of Justice and Security (which is a telling 
addition in 2010!), ranging from outpatient treatment as a condition for non-prosecution to 
inpatient treatment in a high-security TBS-facility, and everything in between. 

Likewise, the pre-trial assessment has undergone several quality-enhancing changes over 
the years. After World War II, the forensic assessment was detached from the treatment 
clinics, through the establishing of local institutions named Forensic Psychiatric Services for 
every judicial district and the abovementioned observational clinic. These institutions and the 
observational clinic were merged in 2008, so that assessment is now governed by a centralised 
organisation: the Netherlands Institute for Forensic Psychiatry and Psychology (NIFP). The 
centralised NIFP was established by the Dutch Government to provide more unity in the 
quality of the assessments for the courts. How this is done, will be elaborated in the next 
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paragraphs. Of course, standardisation is important in unifying. This development was al- 
ready visible at the end of the twentieth century, when for example a first standard set of 
questions for the assessment was introduced as well as a Likert scale for the assessment of 
criminal responsibility, instead of everyone formulating their own questions or using their 
own words to describe the strength of the causal relationship between disorder and offence.'? 
Maybe also because risk assessment research has had more focus on back-end sentencing 
decisions, structured assessment was introduced fairly late to pre-trial assessment. Up until 
today discussions on scientific reasoning, nomothetic versus idiographic, for example, can 
become quite emotional among evaluators, especially when it comes to risk assessment. 

Another important governmental body for safeguarding the quality of forensic assessment 
is the Netherlands Register of Court Experts (NRGD), which was introduced by the Experts 
in Criminal Cases Act in 2010. Even though the act had a background in miscarriages of 
Justice related to fact-finding, it also applies to behavioural scientific experts making eva- 
luations for sentencing.” A fortiori, Forensic Psychiatry and Psychology is by far the largest 
discipline represented in the register, within 2019 508 out of 604 court experts in total, i.e. 
84% of the total number of registered court experts.”” It underlines the quantity of forensic 
assessment, and thereby the relevance of its quality. 


9.2 Short overview of the role of assessment in sentencing offenders 
9.2.1 Sentences and execution 


9.2.1.1 The Dutch sentencing system 


The Dutch sentencing system may be characterised as a twin-track of retrospective, re- 
tributive penalties, on the one hand, and prospective, preventive measures, on the other 
hand. The penalties and measures however differ mainly in theory. In recent decades, the 
objectives of custodial penalties and safety measures have grown closer together.”' This is 
partly because of the compromises between classical and modern theory, of which the TBS- 
order itself is an example, but also because one of the main arguments for the distinction — 
intentional versus unintentional suffering — is rather unsatisfactory from both a pragmatic and 
a moral point of view.”” More important is the fact that in the 1950s when the TBS-order 
was executed with a lot of liberties for the patients, it was not regarded as sufficient for public 
protection, and instead lengthy prison sentences were imposed on dangerous offenders. The 
Supreme Court allowed this practice, so that the severity of punishment is no longer only 
tailored to the extent of guilt, but may also be tailored to the extent of dangerousness.”° This 
discretionary competence for judges is understandable, as it is almost total in sentencing. 
There are only maximum sentences in place per offence and there are no mandatory sen- 
tences. The recently enacted prohibition of community service for severe violent or sexual 
offences (or in case of recidivism) seems to keep judges from sentencing too mild but 1s also 
often avoided by giving a prison sentence for the duration of the pretrial detention already 
served.** Recidivism in general may be an aggravating factor for raising the maximum 
sentence, as well as confluence of multiple offences tried together, for which only one 
penalty may be imposed. Again it is pragmatics over principle that excludes the option of a 
back-to-back-sentence conviction. From the side of the judges themselves, judicial ‘points of 
reference’ for sentencing have been formulated for the most common offences, as the word 
‘guidelines’ was considered to be too much in friction with their discretionary competence.” 
The prosecution does have guidelines in place for both their prosecutorial decisions and their 
sentence demands.” The discretionary competence includes the choice of penological goals 


204 Michiel Van der Wolf et al. 


of the penalty in a single case, as long as these (especially restriction of liberty) are well 
motivated, and — even after conviction — no sentence may be applied for example if due to 
personal circumstances penological goals can no longer be reached.” 

The twin-track system was originally very much related to the concept of criminal re- 
sponsibility, but this dogmatic stronghold has similarly weakened under the influence of 
pragmatics. Non-responsible offenders may still not be given a penalty, but they may be given a 
safety measure. Ever since the first Dutch Criminal Code (CC) from 1886, a safety measure of 
placement in a psychiatric hospital (not the same as the imposition of a TBS-order) existed, 
especially for the non-responsible. It has been replaced in 2020 by the possibility for the 
criminal court to warrant coerced civil care in any stage of criminal proceedings for whomever 
meets the criteria laid down in the civil (in name, but administrative in function) mental health 
laws. Non-responsible offenders may be sentenced to a TBS-order if they meet the criteria of 
having committed a severe offence and being considered (very) dangerous. Diminished re- 
sponsible offenders may be sentenced to a combination of a penalty, generally a prison sentence, 
for the part they are responsible, and a TBS-order, for the part that they are (bio- 
psychologically) determined to be dangerous. Since a supervision order was enacted in 2018, 
the combination of a prison sentence and a supervision order is also possible for offenders 
considered fully responsible. Furthermore, it depends on the contents of the sentences at hand 
whether they can or may be combined.”® 

Another relevant feature of the Dutch sentencing system is that for juveniles between the 
ages of 12 (the age of criminal accountability) and 18, specific sentences are in place. The 
rationale is primarily determined by the pedagogical/educational aim of sentencing and has to 
be least restrictive to allow the minor to make a new start in life after serving the sentence. 
However, for two groups exceptions may be made. Adult sentences may be applied to 16-17 
year olds, if they meet aggravating criteria. Vice versa, juvenile sentences may be applied to 
18-23 year olds (‘adolescents’). This latter exception is called ‘adolescent criminal law’, was 
introduced in 2014, and was based on the dual rational of accountability (neuroscientific 
evidence that the brain is maturing until around the age of 24) and prevention. The central 
notion was to provide an effective and offender-oriented manner of sentencing which does 
justice to the committed offense and which takes into account the personal circumstances of 
the offender, including his/her developmental phase. Although Dutch law recognised the 
relationship between incomplete (biopsychosocial) development of adolescents and young 
adults, and recognised the superior effectiveness of the offender-oriented and pedagogical 
juvenile justice system in terms of better reintegration into society and prevention of re- 
offending, juvenile criminal sentencing is still only rarely applied to young adults.” 

In sum, the Dutch sentencing system has evolved away from its former dogmatic rigidity 
to a highly flexible system in many aspects. The upcoming wish (or demand) in recent 
decades to further reduce reoffending, to fill all the gaps that may allow for risk to peep 
through — the pursuit of absolute certainty — has led to an increase in sentencing options, 
especially through new safety measures, many of which target specific groups of offenders. 
Since measures are much less bound to dogmatic restrictions than penalties, and are founded 
in the wish to counter ‘undesirable situations’, they are prone to be used and created in risk 
society politics. To be able to follow such developments, for some recently added sentences 
the years of enactment are provided as additional information in the next paragraph. 


9.2.1.2 Relevant sentences 


Examples of penalties are the prison sentence, the community service, and the fine. A prison 
sentence may be a life sentence for a very selective set of offences (including murder), while 
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the maximum period of a temporary prison sentence is 30 years. Sentences may (in part) be 
imposed conditionally, so that the execution is being suspended as long as conditions are met 
for a certain timeframe (probation period). In suspended sentences, special conditions may be 
imposed, such as inpatient or outpatient treatment, not necessarily de iure but indeed de facto 
only as long as the offender agrees to the conditions. Even though no forensic assessment is 
required for imposing a (partially conditional) penalty, such a special condition of a suspended 
prison sentence, is actually the most frequently recommended legal framework for forensic 
psychiatric treatment.”' Partially conditional penalties cannot be used for the most severe 
offences, as a complete suspension is possible for prison sentences up to two years and a partly 
suspension is possible for prison sentences between two and four years.” In practice, in 90% 
of the cases of suspended penalties in which special conditions are being imposed, some kind 
of assessment, possibly also by probation, is in place.” If the condition entails inpatient 
treatment, the judge has to decide upon imposition on its maximum length. This decision 
cannot be delegated to the probation services. 

Similar to penalties, measures can be both monetary and liberty restricting. The monetary 
measures include compensation of damage, confiscation of illegally obtained benefits or 
extraction of dangerous objects. Other measures target dangerous people and are called safety 
measures in literature. 

The before mentioned TBS-order can be imposed in case of severe offences, danger- 
ousness, and no or diminished criminal responsibility, and can be prolonged infinitely every 
two years by the court of imposition.** In case of diminished responsibility, TBS may be 
imposed in combination with a penalty. The order can also be imposed conditionally (instead 
of coerced commitment). In case of conditional TBS, the possible additional sentence is 
restricted to five years imprisonment and the total duration of the TBS-order is capped to 
nine years. A conditional TBS-order can however be changed into an unconditional TBS- 
order if conditions are breached or if ‘the safety of others, or the general safety of persons or goods 
demands it. The unconditional TBS-order has a variant of limited duration of four years 
when it is imposed for offences which are not directed at or cause risk for the inviolability of 
the human body — a term which covers violent and hands-on sexual offences. For the im- 
position of all the variants of the TBS-order, a recent and multidisciplinary (of which at least 
a psychiatrist) forensic assessment has to be in place. Specific rules regarding defendants who 
refuse to cooperate in the evaluation exist to avoid as much as possible that the formal 
criterion of assessment would be considered unmet. 

A safety measure targeting repetitive (petty crime) offenders was enacted in 2003. This 
‘ISD measure’ permits the placement in a custodial treatment facility (e.g. for drug addicts) 
for two years ‘if the safety of persons or goods demands it’. The imposition of this safety measure 
formally requires a forensic assessment, but — other than for the TBS-order — this does not 
have to be provided by a psychiatrist and/or clinical psychologist as establishment of a mental 
disorder is not required. In practice, probation officers advise about utility, necessity and 
feasibility of the ISD measure. In case of diagnostic questions, a specific ISD-trajectory 
consultation or diagnostic investigation can be provided by any independent psychologist or 
psychiatrist, not required to be registered as a court expert. This is similar to the possibility for 
a suspended ISD measure can be imposed, as well as for the option for the court to provide 
itself with an intermediate check of the continuation of the order.” 

Since 2012, liberty of offenders can be restricted with location and/or contact bans for a 
maximum of five years, for ‘protection of society or to prevent criminal offences’. No forensic or 
behavioural assessment is needed for such imposition. Since 2018, an indeterminate super- 
vision order exists called the ‘Measure of Influencing Behavior or Restricting Liberty’ 
(GVM), which can be imposed in case of violent or sexual offences in combination with a 
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prison sentence or a TBS-order. After TBS the order is most logical in combination with one 
of the two modalities of the TBS with a maximised duration, i.e. the conditional TBS (max. 
nine years) and the unconditional capped TBS for non-violent offences (max. four years). 
The criterion of dangerousness as meant in the GVM-measure resembles that of the TBS- 
order, although no (relation to a) mental disorder is required. The order needs to be imposed 
during sentencing, but another judicial decision is needed for the execution of the order at 
the end of the combined sentence. In this second judicial decision, the initial duration is set, 
up to five years, after which prolongations for periods up to five years are possible. For 
execution and prolongation a different dangerousness criterion is in place (see paragraph 
9.2.3). For imposition, execution, and prolongation, forensic assessment by the probation 
service is required.”° 

Up to 2020, non-criminally responsible offenders could be placed in a psychiatric hospital, 
not necessarily a secured facility, for the maximum duration of one year. In a legislative 
change, this safety measure has been replaced by its successor (art. 2.3 of the Forensic Care 
Act, FCA). The new regulation provides the criminal court the opportunity to warrant 
coerced psychiatric, psychogeriatric, or intellectual disability care, when the criteria of the 
civil mental health laws (also new since 2020) are met, in any stage of the criminal process — 
prosecution, trial/sentencing, and execution of sentences. As it is no longer limited to the 
trial phase, or restricted to non-criminally-responsible offenders, the option of confluence 
with other sentences — in practice mainly suspended prison sentences — or legal frameworks is 
created, as well as the combination with an acquittal. Since the new civil mental health laws, 
it has become possible to only warrant, for example, coerced medication, instead of only 
coerced admission in a mental health institution. The maximum duration of the warrant is six 
months but can be prolonged if the criteria are still met. The criterion of dangerousness 
differs from before, and now includes ‘serious disadvantage’ for others and self. Other dif- 
ferences include formal criteria of the medical expert advice. Before 2020, a multidisciplinary 
forensic evaluation by at least one psychiatrist used to suffice, but for imposition of coerced 
civil care a medical declaration and treatment plan from the receiving facility are necessary. 
Whereas placement in a psychiatric hospital before 2020 could be imposed under criminal 
law also in the case of limited treatability of the underlying mental condition, the new 
legislation created new barriers. Coerced treatment is not only required to be proportionate 
but should also be effective, including expected improvement of the psychiatric condition. 
Therefore, ifa receiving mental health facility — usually not equipped for reduction of the risk 
of reoffending, but merely for the treatment of the psychiatric condition — concludes that 
coerced treatment will probably be ineffective, it usually refuses to offer a treatment (plan) 
and/or refer the patient to another (secured) centre. 

For juveniles (and, as mentioned, some adolescents/young adults), the Criminal Code 
provides separate sanctions. The most common sentences for adults have their equivalent for 
juveniles, albeit with a (much) lower maximum. Prison sentences for juveniles below the age of 
16, can be at maximum one year, for 16—17-year-olds at maximum two years. The equivalent 
of the TBS-order, known by the public as ‘youth-TBS’, is called ‘placement in an institution 
for juveniles’ (PIJ). This PIJ measure is carried out in special wards in the same facilities as the 
juvenile prison sentence but can have a longer duration. The safety measure is imposed for a 
minimum of two years and can be prolonged up to a maximum of seven years. A maximum 
duration is in line with the aims of the juvenile criminal justice system, which is to provide 
education and give the convict a real second chance by avoiding lengthy detention. Life 
sentences are therefore not possible for minors convicted under juvenile criminal law. Other 
sanction modalities of rehabilitation and restriction of liberty in the community exist in the 
juvenile sentence arsenal, including a ‘Measure of influencing behaviour’. Placement in 
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psychiatric hospitals via 2.3 WFZ is not possible, although civil mental health laws also include 
minors from the age of 12 years onwards. On the other hand, opportunities under civil youth 
law, such as supervision orders and coerced placement in youth care institutions, are often 
combined with sanction modalities. The aims of education and rehabilitation ensure that in 
juvenile justice there is always some sort of forensic assessment in place. The NRGD ac- 
knowledges separated registration for court experts reporting about juveniles. Probation ser- 
vices and the Council for Child Protection are always involved.” 


9.2.1.3 The execution of these sentences?’ 


The described sentences are executed in four ‘systems’ or ‘pathways’ with specific legislative 
frameworks for the internal legal position: 1. the penitentiary system, governed by the 
Penitentiary Principles Act (PPA), 2. the TBS system, governed by the TBS-care Principles Act 
(TPA), 3. the (forensic) mental health system, governed by civil (mental) health laws, different 
for voluntary care, coerced care for persons with mental disorders, and coerced care for persons 
with psychogeriatric conditions or intellectual disabilities, 4. the community. Even detainees 
may be treated within all three intramural systems, for example through transfer. In the ex- 
ecution phase of offenders in these three systems, the Ministry of Justice and Security is the most 
common decision-maker. Treatment is also being paid for by this ministry during execution. 
The Forensic Care Act (FCA) is merely an ‘organizational’ act, labelling which care is being 
paid for by the Ministry of Justice and Security. The act now covers almost thirty legal fra- 
meworks within the criminal law sphere, which can be divided roughly in care related to the 
TBS-status, care as a condition in a conditional legal framework, and care for both provisional 
and prison detainees. Especially the last two categories cover multiple phases within the 
criminal process: the prosecution (including provisional detention), the trial (sentences imposed 
which involve care), and the execution of sentences (including safety measures). As a con- 
sequence several actors may decide on forensic care, like the prosecutor, the court, and the 
Minister, as competencies are divided over the course of the criminal process. Community 
reintegration, under supervision of the probation services, is generally within a conditional legal 
framework, like conditional release, in which the ex-detainee needs to adhere to certain 
conditions in order to not be placed (back) into detention. 

In all systems, special facilities exist for treatment. Within the penitentiary system, the most 
notable institutions for forensic care are the so-called Penitentiary Psychiatric Centers 
(PPC’s), of which there are at present four locations within penitentiary institutions 
throughout the country. The TBS-system consists of seven Forensic Psychiatric Centers 
(FPC’s), of which two are governmental institutions and five private institutions. Within the 
forensic mental health system, the facilities with the highest security — albeit one level less 
secure than FPC’s — are Forensic Psychiatric Clinics (FPK’s), five in total. There are also a 
number of Forensic Psychiatric Departments in psychiatric hospitals (FPA’s). Within the 
realm of addiction care, there are separate clinics and departments in place with similar levels 
of security. Furthermore, any mental health facility that meets the criteria may have a 
contract with the Ministry of Justice and Security for delivering forensic care. For treatment 
and care within the community, forensic outpatient clinics exist, as well as many homes for 
assisted living designated for forensic care. 

So again, flexibility is a core characteristic of the execution of sentences, especially when it 
comes to administering forensic care, which is recognised in policy as the way to reduce 
reoftending. Even if such care or treatment is not automatically part of the sentence, it may 
still be provided through transfers between systems. Treatment aims and possibilities however 
differ between systems. Treatment in penitentiary institutions should cover general mental 
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health care based on the WHO standard of equivalence of care compared to the community, 
basically including crisis intervention, stabilisation, and motivational treatment to provide a 
starting point for more in-depth psychotherapy after the prison sentence. In FPC’s the 
treatment is of high intensity, including a long-term trajectory of slow but steady re- 
integration, and aimed at reducing risk. The aim of risk reduction is similar throughout the 
forensic mental health system although with less security and possibly less intensity, while 
treatment in the general mental health system treatment is primarily aimed at (recovering 
from) the mental disorder. 


9.2.2 Decisions within sentencing and execution 


9.2.2.1 Front-end sentencing decisions as part of the trial 


The first type of front-end sentencing decisions that comes to mind is of course the im- 
position of sentences by the court. The relevant sentences are described in paragraph 9.2.1.2, 
including if any type of forensic assessment is required for such imposition. Preliminary to 
this decision, however, a decision has to be made about the culpability of the offender, as for 
example, the absence of culpability on the basis of a mental disorder (non-criminal- 
responsibility) renders penalties out of reach. Dogmatically related is the decision, for de- 
fendants of a certain young age (as described in paragraph 9.2.1.1), on the application of adult 
or juvenile sentences. As mentioned before as well, the criminal court may, either alter- 
natively or additionally to a (minor) sentence, choose to warrant civil commitment. In 
sentencing, first of all a decision has to be made about the type of sentence, or the com- 
bination of sentences. 

With regard to penalties, a decision has to be made about the height of the sentence within 
the maximum established by law. As mentioned earlier, diminished responsibility (based on a 
mental disorder) may be used as a mitigating factor, while dangerousness (either or not based 
on a mental disorder) or recidivism may be used as aggravating factors. Behavioural advise on 
these concepts is generally received by the forensic assessment(s) for the trial. 

When a suspended/conditional sentence (including safety measures) is chosen, a decision 
has to be made about the type of conditions. The probation services generally advice on these 
issues and courts rely heavily upon these reports (as part of the quintessential practical en- 
forceability). If one of the conditions is forensic care, a department within the NIFP is in 
charge of indicating the required level of security and treatment intensity. Of course if re- 
levant, the evaluators doing the forensic assessment for the trial may advice on these matters, 
as they will also advice on the necessity and feasibility of the type of treatment and the legal 
framework. Many suspended/conditional sentences or liberty restricting safety measures may 
be declared immediately executable, meaning that appealing the verdict does not suspend the 
execution. These decisions often require sanction-specific, and different, criteria for dan- 
gerousness. Electronic monitoring may be ordered to control location bans as a restrictive 
condition in many sanction modalities.”” A final decision for suspended penalties is the 
choice of the probation period. In general, it can have a maximum of three years, but in case 
of high risk for reoffending with a violent or hands-on sexual offence, or in case of high risk 
for an offence against the wellbeing of animals, it can be up to 10 years.*” 


9.2.2.2 Mid-way sentencing decisions within execution 


After the judicial sentence, the executive branch or administration — prosecution, Ministry, 
directors of institutions, probation services — becomes the authority. First, it has to decide on 
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placement within custodial sentences. Placement in forensic care institutions requires some 
psycho-legal information on risk and treatment needs which is gathered internally (by the 
NIFP). At present, there is no general risk screening for detainees, although a recent pilot with a 
newly created instrument was successful.*' Decisions on transfer from prison to external in- 
stitutions are made by the director of the penitentiary institution, on advise of a multi- 
disciplinary prison team meeting, in which a psychiatrist (provided by the NIFP), psychologist, 
medical doctor, nurses, and social workers. So-called selection officers from the Ministry are 
able to transfer detainees within the penitentiary system, for example from a regular ward to a 
PPC, and transfer to either the TBS-system or the (forensic) mental health system.” A transfer 
from the TBS-system to the (forensic) mental health system is possible as well. 

Within the TBS-system, transfers to other TBS-facilities are quite common, via the 
general route for placement in forensic care. Differentiated wards exist for offenders who 
need extreme risk management (including the risk for escape), or long-term forensic 
psychiatric care (LFPZ), formerly known as ‘longstay’ wards. These former ‘longstay’ 
wards are infamous, because the TBS-treatment is no longer aimed at rehabilitation 
through reduction of risk. Even though at the moment in practice there is more flow 
through the facility than its public stigma of ‘life sentence in disguise’ suggests, there are 
additional legal safeguards in place concerning placement and continuation of placement, 
which has to be reviewed every two years. There is a special multidisciplinary advisory 
committee for placement on long-term wards, which checks the application by the TBS- 
facility, while placement and continued placement also require independent multi- 
disciplinary forensic assessment. In the end, however, the Minister decides. This decision 
may be appealed to the ‘Council for the administration of criminal justice and protection 
of juveniles’ (RSJ), which deals with appeals to many decisions by the Minister in the 
execution of sentences, as well as appeals to decisions of complaints committees in in- 
dividual institutions, or certain decisions on coerced medication. Other important deci- 
sions in the execution of the TBS-order are those on leave. Over the decades an extensive 
system of leave has developed which is used as a treatment instrument in an individual case 
and ideally gradually becomes less restrictive. Phases include accompanied leave, un- 
accompanied leave, and ‘transmural’ leave, with which someone can live outside the in- 
stitution but still follows treatment inside. Every new phase in the leave system has to be 
warranted by the Minister. Again, an independent multidisciplinary advisory committee 
judges the application for leave by the TBS-institution. On that advice, the Minister 
decides. Only the decision to revoke a warrant for leave is eligible for appeal, a general 
negative decision on an application is not. In a way, all these decisions are a product of a 
sequence of forensic assessments, as already the application of the institution, as well as the 
advice of the committee, may be regarded as such. 

Some decisions during the execution are in the competence of the judiciary. These are first 
of all decisions related to deprivation of liberty, such as prolongation of the TBS-order, the 
intermediate check on the ISD-order, and decisions on changing conditional sentences into 
unconditional sentences (for example prison, TBS, PIJ, or ISD). Many of these decisions can 
be appealed by a specialised judicial body called the Penitentiary Chamber, in which three 
judicial members are accompanied by two behavioural scientific members. For the pro- 
longation of the unconditional TBS-order at least an advice from the clinic is required, and 
every four years an independent multidisciplinary assessment. For prolongation of the con- 
ditional order an advice from the probation services and a psychiatrist are required.* Even 
though the law does not require establishing a mental disorder for prolongation, in legal 
practice this is used as a criterion nonetheless as a basis for risk and treatment. For the PIJ- 
order, comparable requirements are in place. Some decisions for which a judicial decision is 
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necessary are related to restriction of liberty, such as the execution and prolongation of the 
GVM, as well as many back-end decisions. 


9.2.2.3 Back-end sentencing decisions regarding execution** 


At the end of sentences involving deprivation of liberty, frameworks involving restriction of 
liberty exist for a gradual community reintegration. Such frameworks of supervision often 
consist of conditions, under which someone is allowed (back) into the community, and 
which are being supervised by the probation services. Of course all conditional frameworks 
require consent to the conditions, even though the conditions could even mean inpatient 
treatment in a forensic mental health facility. The most obvious framework related to prison 
is conditional release.*” Since July 2021 the eligibility for parole is no longer after serving 
two-thirds of the (long) prison sentence, but only two years before fully serving the sentence. 
The possibility for parole was pushed back to better communicate the retributive aspect of 
the sentence to victims and society. It is expected that judges will counter this development 
by imposing lower sentences.*° As this was also the moment for transfer to a TBS-institution 
in case of a combination sentence with prison, this will mean longer detention before the 
treatment can start. In 2018, another hole in the dike was closed by enabling prolongation of 
the probation period for conditional release, again and again for two years, in case of high risk 
for violent or hands-on sexual offences or burdensome behaviour towards victims or wit- 
nesses.” This indeterminacy within the track of penalties is dogmatically a novelty. Life 
sentence in the Netherlands is in principle indeed ‘for life’, even though this is determinate in 
a way. There is no tariff system in the law, but to adhere to the European Court of Human 
Rights’ requirement of perspective, a legal safeguard was enacted in 2017, in which a 
committee will advice the Minister about rehabilitative options for a lifer after 25 years of 
imprisonment. In this advice, risk is also a factor. Any potential rehabilitative efforts would 
then have to be fit in a general, but rarely used, legal framework of a (conditional) pardon, 
which is officially a decision by the Crown.** 

Conditional release is also a possibility with regards to the TBS-order.*? The GVM su- 
pervision order may be used as a back-end decision after a prison sentence or TBS, but only if 
it is already imposed at the trial. It is the only framework of restriction of liberty that does not 
require consent. All conditional release possibilities may be revoked by a court, as not ad- 
hering to conditions of the GVM may also lead to deprivation of liberty as a sort of pun- 
ishment. 

Even if all the criminal justice frameworks are to expire, art. 2.3 FCA civil commitment 
may be used to keep someone off the streets, of course only when the individual meets the 
criteria from civil mental health law, which may be problematic if the framework is only used 
to avoid reoffending (see paragraph 9.2.1.2). It is more frequently used in case of termination 
of the TBS-order, than after a prison sentence, but can also be used for individuals detained 
in a PPC at the end of their sentence, who need further coercive treatment after their 
imprisonment in the general mental health system. 

Within youth sentences, also conditional release options exist. For the sentence of ‘youth 
detention’ a judge can even order it at any time during the execution of the sentence. As 
indeterminacy is not in line with the principles of youth justice, such frameworks are all 
limited in time. Only one back-end decision in this case is the exception. If, after seven years 
of PIJ ‘the safety of others, or the general safety of persons or goods demands’, the PIJ measure may be 
changed by a court into a TBS-order for adults. For this decision, in terms of assessment, only 
an advice by the youth institution is required.”” 
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9.2.3 Concepts to be assessed 


9.2.3.1 Relevant psycho-legal concepts 


As the possibility of a TBS-order was traditionally the dominant reason for forensic assess- 
ment, it is no coincidence that the formulated standard set of questions for forensic assessment 
in service of the trial are very much in line with the criteria for imposition of the order. The 
questions are on: 


The current presence of a disorder 

The presence of that mental state during the offence 

The influence of the disorder on behaviour and choice-making during the offence 
The corresponding (level of) criminal responsibility for the offence 

The risk for re-offending 

The required treatment in behavioural terms and in terms of the legal framework 
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The questions evidently show that translations are required from psychodiagnostics to 
psycho-legal diagnostics. Even though the TBS-order is no longer the dominant outcome of 
the evaluation, and for most other frameworks there is no legal requirement of having a 
disorder, it still remains the point of reference for the forensic diagnostic evaluation by 
psychiatrists and psychologists. A pilot with a set of questions without diagnosing a disorder 
has recently been conducted. Assessments by the probation services in service of the trial 
focus much less on psychodiagnostics. In case of adolescent/young adult defendants, a 
question is added on the eligibility for juvenile justice. The standard set of questions for 
juvenile defendants is comparable, with more emphasis on developmental and educational or 
pedagogical aspects. 

During the execution of sentences, especially risk and need for treatment remain important 
concepts, for example for decisions on leave or transfer respectively. For placement on an 
LFPZ ward, treatment prognostics come into play. For back-end sentencing decisions, again 
risk is the most important concept. 


9.2.3.2 Mental disorder 


Until 2020, the criterion for mental disorder in both criminal and civil law was ‘a defective 
development or pathological disorder of the mental capacities’. Except for some minor 
editorial changes this criterion did not change since the first Dutch Criminal Code in 1886. 
Apparently, it sufficed for a long time, due to the fact that it was broad — acknowledging both 
a developmental and pathological cause for mental dysfunctioning -, not phrased in language 
of medical and/or behavioural disciplines and therefore could adapt to all changes and 
fashions within those disciplines. In case law it has been ruled that the criterion is not re- 
stricted to DSM-classifications, and could include a wider range of mental dysfunctioning.”! 
Forensic assessors phrased their conclusions in both clinical diagnostical terms and in a 
classification. 

This adaptability was particularly important because in Dutch law the criterion is a legal 
criterion, which has to be established by the court, possibly based on the answer to the 
relevant question in the forensic assessment, but it is not bound by this ‘advice’ and may 
substitute its own view on the matter. This does not often happen, but is more common in 
cases in which defendants refuse to cooperate with the evaluation and evaluators are unable, 
or hesitant, to diagnose a mental disorder. As refusal to cooperate is often prompted by the 
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wish to avoid a TBS-order, for which a disorder has to be established, the old criterion has 
only been kept in place for the imposition of that order (and the equivalent in juvenile 
justice, PIJ). In doing that the legislator wanted to avoid that no such safety measure could be 
imposed, even though the protection of society would demand it. This legislation was 
triggered by an infamous case of re-offending of a dangerous offender (Michael P.) who was 
able to avoid a TBS-order by refusing to cooperate with the forensic evaluation. Even more 
legislative changes were enacted, such as the possibility to request old medical records. A 
special multidisciplinary committee was installed to assess the relevance of these records for 
forensic evaluation, but it has not yet had any cases in practice.” The ECHR has ac- 
knowledged the possibility of establishing the legal criterion by the court in cases of refusing 
defendants as grounds for imposition of the TBS-order.*’ The evaluator is asked to explain 
what the attitude of the defendant was towards the evaluation, and if he refused to cooperate, 
to what extend, and in what way this impacted the answering of the questions. 

However, as in new civil mental health laws the criterion for mental disorder was changed 
into more ‘modern’ language, also in all other provisions of criminal law, the new criterion is 
now ‘mental disorder, psychogeriatric condition or intellectual disability’. This enumeration 
is explained by the fact that in 2020 separate civil mental health laws were created for 
coercion within the psychiatric side of the mental health system and within the institutions 
for psychogeriatric and mental disability care, and is therefore solely pragmatic and without 
too much contents. In practice, however, the distinction is quite hard as a lot of disorders that 
do not literally fall under these categories have to be added in lower provisions, while co- 
morbidity between disorders (which is highly frequent within individuals) makes the dis- 
tinction even more difficult. Although the intention was to not alter the principle in criminal 
law that it is the court that has to establish the criterion, the new terminology, more in line 
with the DSM classification system, seems to shift the competence for establishment more to 
the behavioural disciplines. 


9.2.3.3 Criminal responsibility”* 


The literal translation of the Dutch term for criminal responsibility ‘toerekeningsvatbaarheid’ is 
something like ‘susceptibility for attribution’. Attribution has a broader meaning within 
criminal law in light of the question whether offence behaviour can be attributed to the 
accused. It underlines the legal competence in deciding on the matter. Nevertheless, there 
has been elaborate discussion about the competence of forensic assessors to give advice to the 
court on this concept, as susceptibility seems to suggest a rather fixed capacity of the per- 
sonality. Of course, non-responsibility is strictly related to the particular offence and not a 
permanent trait. In practice, the division of competences is not that rigid that the evaluator 
may give no advice about criminal responsibility. The only provision related to the concept is 
on non-responsibility: “A person who commits an offense for which he cannot be held responsible due 
to a mental disorder, psychogeriatric condition or mental disability shall not be punishable.” It lacks 
any specific test as to which specific abilities should be impaired, as there was no consensus to 
be reached on the subject. Therefore the Dutch concept is an example of requiring a general 
(not specified) relation between the disorder and the offence. As such an open criterion 
allows for almost all sorts of causal relations between the disorder and the offence, which have 
been formed in legal doctrine, case law, and assessment practice, including internationally 
known criteria on cognition and volition. 

This general causal criterion leaves room for (gradations of) diminished responsibility. The 
Dutch legislator however chose, in order to ensure consensus between classical and modern 
theorists, not to mention diminished responsibility in the criminal code, but in practice it 
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plays an important role. The gradual or dimensional approach to responsibility may indeed 
have more ‘face validity’, but automatically adopts problems in the reliability of assessment. 
Indeed the Dutch experience has shown that even something like ‘percentage responsibility’ 
can be developed in practice, but there are far too many gradations than can scientifically be 
distinguished.”° At present the debate has focused for almost a decade on five versus three 
gradations, ever since the guideline from the Dutch Association of Psychiatry in 2013 seemed 
to suggest that five gradations (including severely and somewhat diminished) cannot reliably 
be distinguished.”’ Non-responsibility is generally reserved for cases of psychotic motiva- 
tions, in which the offence may solely be explained by the disorder without any circum- 
stantial factors. Many personality disordered or sexually deviant offenders are considered to 
have (somewhat) diminished responsibility. 

In the execution of sentences criminal responsibility does not play a role. Of course other 
capacity issues may arise, for example, related to coerced medication, but these are not 
specific for sentencing law. 


9.2.3.4 Dangerousness 


In the Dutch Criminal Code, dangerousness is not defined by a fixed definition. A lot of criteria 
have already been mentioned in paragraphs 9.2.1 and 9.2.2, as there are risk-criteria in place for 
all kinds of decisions in sentencing. They differ in contents and strength, both in aim and in 
required likelihood. But these cannot consistently be related to the severity of the consequences 
of certain decisions. The highest bar, both in aim and in contents, for example, seems to be for 
extending the probation period of a conditional sentence to 10 years: ‘if it must be seriously taken 
into account (likelihood) that reoffending will take place of an ‘offence which is directed at or cause 
risk for the inviolability of the human body’ (aim). It would be more understandable if this were the 
criterion for the TBS-order, in fact, why wouldn’t such a person receive a TBS-order? 
However, the bar for receiving a TBS-order is, in terms of dangerousness, lower, defined as if 
the safety of others, or the general safety of persons or goods demands the imposition of the measure’. Even 
stranger is the fact that another criterion for that same decision on the probation period is ‘if it 
must be seriously taken into account that the convicted person will again commit an offence that harms the 
health or welfare of one or more animals’. Here a political — or electoral — agenda, of a few political 
parties that have made animal welfare their issue, peeps through into the criminal law. Similarly, 
in the recent civil mental health laws the agenda of patient interest groups is visible in avoidance 
of the stigmatising word — and its broad definition — dangerousness, in favour of ‘a significant 
risk for serious disadvantage’. In civil law disadvantaging oneself is an additional criterion to 
those of others and society in criminal law. Of course, the diverse and inconsistent use of risk 
criteria is a result of the expanding sentencing arsenal with the impossible aspiration of con- 
trolling any risky situation.°” Creating a logical and consistent system would require a complete 
revision of the sentencing provisions in the CC. 

In the CC no provisions are in place for how the establishment of these criteria should be 
carried out, apart from requiring it to be multidisciplinary. Only for imposition of the TBS- 
order, the provisions state that other reports regarding the personality of the defendant, the 
seriousness of the offence, and the frequency and seriousness of former offences are taken into 
account by the court.” This is the remainder of a discussion in Parliament on whether or not to 
require relating the assessment of risk to these factors. As also a mental disorder is required, there 
is a debate in case law whether there should be a relation between the disorder and the dan- 
gerousness. This debate is also topical amongst evaluators, as traditionally the dangerousness is 
derived from the established relation between disorder and offence, while risk assessment re- 
search suggests that disorders in general are not a strong predictor for recidivism.°” For civil 
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commitment the risk has to be related to the disorder, meaning that a general risk for (re-) 
offending does not suffice. In the standard questions for criminal pre-trial evaluation a com- 
promise may be seen, in which the risk should also be described in terms of known risk and 
protective factors, other than arising from the disorder. Risk assessment in the Netherlands has 
traditionally been developed in relation to decisions in the execution of the TBS-order and 
back-end decisions. Those are situations in which there is a lot more clinical information 
present to draw from, than in case of pre-trial evaluation. There is still a lack of validated 
instruments for risk assessment that match the specific criteria during the trial phase. 


9.2.3.5 Other relevant concepts 


In relation to the last question of the pre-trial evaluation, concerning need for treatment, 
concepts such as treatability and responsivity are implicitly taken into account. Regarding 
civil commitment, also if warranted by a criminal court, effectiveness ofthe coerced care isan 
additional legal criterion. In the execution of a prison sentence (or provisional detention), 
need for treatment is relevant for decisions on internal or external transfer to a treatment 
facility. Traditionally, the criterion for external transfer was ‘unfitness for detention’ on a 
regular ward. In practice, this is still important, as the need for care or treatment is less noticed 
if a detainee easily manages his/her stay in the prison unit. 

Finally, for 18-23 year-old-defendants, an additional question is added to the standard set 
of questions for pre-trial assessment on the eligibility for the application of juvenile sentences. 
Vice versa, for 16-17-year-olds, forensic assessors are asked to advise about the application of 
adult sentences. In practice, behavioural experts almost never find any reason to explicitly 
advise a juvenile to be convicted as an adult, and the severity of the offence is the most 
prominent reason for criminal courts to apply adult criminal law in the case of a 16- or 
17-year old offender. The other way around, the advise to convict a young adult as a ju- 
venile, is more frequently given by forensic behavioural experts. As the central notion behind 
‘adolescent criminal law’ was to provide an effective and offender-oriented manner of 
sentencing, which does justice to the committed offence and which takes into account — as 
the law mentions — the personal circumstances of the offender, including his/her develop- 
mental phase, this may be considered a psycho-legal concept. Even though the legislator 
recognised the relationship between incomplete (biopsychosocial) development of adoles- 
cents and young adults, and recognised the superior effectiveness of the offender-oriented 
and pedagogical juvenile justice system in terms of better reintegration into society and 
prevention of re-offending, juvenile sentencing is still only rarely applied to young adults.°! 
This is partly due to the lack of clear guidelines, both for behavioural experts as for legal 
practitioners in the criminal law system. Public prosecutors have developed a list of indicators 
that can be used as a basis for the decision to request the application of juvenile criminal law 
for young adults, including still living at home, still going to school, needing support because 
of mild intellectual disabilities and openness to educational support. Contraindications are the 
severity of the (alleged) offence and the criminal record of the young adult. Still, many public 
prosecutors (and judges) rely on intuition and experience. Social workers from the probation 
organisations often advise in an early stage, and recommend on applying juvenile criminal 
law, including (preventive) detention of the young offender in a juvenile institution instead 
of adult jail. Most behavioural experts use a standard weighing list as developed by the NIFP, 
thereby weighing concepts such as cognitive and adaptive skills of the adolescent and the 
(expected) responsivity of the adolescent to pedagogical interventions. Contraindications 
include the criminal record of the offender, a ‘criminal lifestyle’, psychopathic traits, and 
pedagogical impossibilities. Nevertheless, the concepts and dimensions to conclude with 
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regards to developmental delays in the young offender are still being discussed. Furthermore, 
the need to review contraindications as well as the starting point in the application of the law 
(adult criminal law for 18 years and older unless, instead of juvenile criminal law unless) is still 
debated, as no young adult under the age of 25 is fully or completely developed, neither 
biologically (brain maturation) nor psychologically. 


9.2.4 Forensic assessment and procedure 


With regards to forensic assessment in service of the trial, it is often the public prosecutor who 
decides whether forensic assessment is needed, and if so, by which behavioural discipline(s). 
As soon as a defendant is taken into custody, police officers, probation workers, and, for ju- 
veniles, the Council for Child Protection, can signal any mental problems, and advise the public 
prosecutor to ask for a comprehensive forensic behavioural evaluation. After three days, all 
(alleged) offenders are arraigned to an examining magistrate. At this point in time, psychiatrists 
or psychologists working for the NIFP are often consulted to do a short reviewing evaluation 
and provide a behavioural advise for further forensic assessment. The nature and severity of 
expected psychiatric disorders, nature and severity of the (alleged) offence, as well as the ex- 
pectancy regarding a possible verdict of TBS or PIJ, guide the necessity and multidisciplinarity 
of the assessment. 

The kind of the assessment will eventually be chosen by the public prosecutor, or, in case 
any questions on mental state or personality of the offender remain during the ongoing 
criminal process, by the examining magistrate or trial court, possibly on request of the defense 
counsel. If a sentence that requires multidisciplinary evaluation is not to be expected, a 
monodisciplinary evaluation suffices. In such a case, the nature of both the mental state and 
the offence points towards which discipline should be chosen. For example, one may expect 
a different examination of an individual with primarily psychotic or bipolar disorder than 
with a person with a personality disorder, or with interpersonal violence at home compared 
to violence within street gangs. Finally, the intensity of the examination decides between an 
examination in a cell in the remand prison or at an office of the NIFP (the so-called am- 
bulatory examination) or a clinical observation in the Pieter Baan Centre (PBC) or the 
juvenile counterpart, to be ordered by a judge. An observation will last for six weeks in 
general, which time can be doubled whenever needed, for example, in the case of those 
persons who refuse to cooperate. Possibly, in case of group offences, as the interactions 
between the members of the group seem to be decisive for the aggressive outcome, a group 
observation may be organised. Observation within the PBC also includes a comprehensive 
survey of the social network of the defendant, by a trained social worker.°” Rather new is the 
possibility of such a ‘triple’ variant, in combination with a multidisciplinary ambulatory 
examination, to prevent a clinical observation (because of pragmatic reasons such as a waiting 
list and the costs). As such the views of three behavioural experts (psychiatrist, psychologist, 
and social worker) will come together for a consensus meeting, comparable to a final ob- 
servation meeting within the PBC. All biopsychosocial aspects of the defendant and the 
situational aspects of the offense will play a role in the decision about place, time, and 
involved experts. Methodologically it is important that both judges and behavioural experts 
know what the influence of the setting of the examination is on the outcome of its results. 
Clinical observations as well as ambulatory examinations may include further specialist di- 
agnostics and reports from a neurologist, neuropsychologist, or other specialties, for example, 
in case of (suspected) psychogeriatric disorders or acquired brain injuries. 

All evaluations lead to one or more written reports, which are discussed in court, but 
usually not with the authors themselves. Naturally, either one of the parties or the court itself 
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can ask the expert to further testify verbally in court, if there are any questions. In general, 
about 90% of the conclusions of the PBC evaluations are followed by the courts.°° This 
percentage is lower for ambulatory evaluations, which is partly explained by the fact that 
these are cases with less severe offences or problems, creating more sentencing alternatives.°* 
In about 20% of adult cases brought before a criminal court, forensic assessment by NIFP 
evaluators was performed. For juvenile cases, this is about 11%, which can also be explained 
by the fact that the Council for Child Protection writes reports as well.” 

Within the execution of the TBS-order the prosecution is also competent in requiring 
forensic assessment as it has to be submitted to the court along with their request for pro- 
longation. This is similar for both an evaluation from the TBS-facility or probation service, 
and a four-year report from independent NIFP evaluators.°° For decisions on leave or 
transfer (to an LFPZ ward), the initiative is taken by the TBS-facility as they make an ap- 
plication to the Ministry. The screening being done for transfers within the correctional 
system is already explained in paragraph 9.2.2.2. 


9.3 Safeguards for the quality of forensic assessment 


9.3.1 Requirements in law and policy 


The requirements that exist in law and policy can be divided in (a) general requirements for 
expert evidence for all forensic expertise in the CCP, (b) requirements for what type of 
forensic assessment should be done for a few impactful decisions within sentencing (mainly in 
the CC, already mentioned in paragraph 9.2), and (c) requirements in policy about what 
instruments to assess risk with for a few decisions within the execution of sentences. 

Regarding the general requirements for experts, at the end of paragraph 9.1.2, it was 
already mentioned that since 2010 more extensive regulations for expert evidence can be 
found in the CCP.°’ The most fundamental change was the introduction of a register for 
experts (NRGD). As its rationale is mainly to safeguard the quality of the expert, its pro- 
cedure will be discussed in paragraph 9.3.3. Some other requirement on the quality of the 
expertise can be found in the CCP. An examination needs to be in an area on which the 
expert possesses specific or particular knowledge. A written report is required — except when 
a judge specifically asks for an oral report —, which is truthful, complete, and to the best of the 
expert’s knowledge. The report should be reasoned and ‘if possible, the expert will indicate which 
method he has used, to what extent this method and its result can be considered reliable and what skills 
he has in applying the method’.°® Most behavioural scientific forensic evaluators, however, do 
not specifically comment on the reliability of their general diagnostic method, other than 
describing reliability and validity of one or more standardised assessment instruments or 
mentioning reliability issues in auto- or heteroanamnesis. 

As mentioned in paragraph 9.2, for a few decisions a multidisciplinary forensic assessment 
is required. Even though the order existed since 1928, this requirement for the imposition of 
the TBS-order came into force in 1988. In that same legislative change many legal safeguards 
against disproportionate deprivation of liberty were introduced, for example, the appeal 
possibility to the decision on prolongation, and the independent multidisciplinary evaluation 
after six (now four) years (more on those in paragraph 9.4.2). The multidisciplinarity re- 
quirement for imposition was also very much rooted in the wish for more legal protection 
(initiated in the 1970s), but was specifically motivated to ensure ‘maximum scientificity and 
due diligence’.°’ The option of requiring assessment in an observation clinic for all de- 
fendants was even discussed, but that was deemed unpractical. The demand that one of the 
examining disciplines is a psychiatrist may be viewed in light of the status of the medical 
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profession (at that time). Later, this requirement was similarly applied to conditional TBS, 
PIJ, and the transfer of a prisoner to a TBS-facility. In the text of the provision, it is stated 
that the report should be done by the experts ‘together or each separately’. No specific 
motivation was given for these wordings, leading to a discussion whether multidisciplinarity 
was meant as having expertise and counter-expertise together. In practice it is almost often 
‘together’, as there is generally a deliberation between the two experts, sometimes also to- 
gether with experts from the NIFP and probation officers. Experts generally strive for 
consensus, but dissensus is possible and should be discussed in detail in the written reports. 
Arguably both a team assessment and a counter-expertise may count as safeguards for the 
quality of an assessment. A final safeguard for quality is that the assessment may not be older 
than one year before the trial, unless all parties agree.’° In practice, assessments are generally 
finished shortly before the trial, so this provision is mostly relevant for a possible appeal. 

In policy regulations, some requirements exist for the use of standardised risk assessment 
instruments. Since 2008, in the aftermath of the parliamentary inquiry report after incidents 
with TBS-patients on leave, it is required for TBS-leave applications to use instruments of 
standardised clinical judgement.’' Later, this became also required in the prolongation advice 
format or LFPZ-application format for example. In the aftermath of an infamous case, 
Michael P., similar requirements would be demanded for the placement of a detainee in a 
(forensic) mental health facility. Since 2019, offenders of severe violent or sexual offences 
need a formal risk assessment and offence analysis before their potential transfer to a mental 
health facility during the prison sentence. The risk assessment instrument has to be tailored to 
the offence at hand, and the assessment cannot be older than six months. ”? 


9.3.2 Disciplinary and ethical requirements 


Under this heading, first the efforts of the NIFP to ensure the quality of forensic evaluations 
are addressed. Thereafter, relevant guidelines from scientific associations and the code of 
conduct from the NRGD are discussed. These are all mostly applicable to the evaluation in 
service of the trial. However, many aspects will also be applicable to assessment within the 
execution of sentences, although differences will be mentioned if relevant. 

The NIFP may be involved in case selection. Even though it is the duty of the prosecution 
to decide which cases require forensic assessment, efforts are underway to discuss cases to- 
gether with behavioural or legal experts from the NIFP. After an attempt to use a standar- 
dised instrument for case selection,” which was never completely adopted in practice, these 
deliberations seem to be an efficient way to already involve expertise into the decision. If a 
case is selected, the NIFP matches the case with a suitable evaluator. Since (especially psy- 
chiatric) evaluators are scarce at present, there are practical limits to the matching process. 
Juvenile and adult evaluations require specialised knowledge as well as registrations, while 
young adults (18—23-year-olds) may be examined by both specialties. With regard to specific 
cases, such as sex offenders, evaluators who are trained in using tailored risk assessment in- 
struments are preferred. 

Another important instrument for safeguarding the quality of an individual report is a so-called 
‘feedback’ procedure. All forensic reports are, before they are sent out to the legal parties, 
reviewed by a colleague behavioural expert and a legal expert working at the NIFP. These 
reviewers provide the forensic assessor with constructive criticism on the traceability and 
readability of the report, and the feasibility and applicability of the advices. It remains 
however the responsibility of the assessor whether s/he processes and adapts the comments, 
thus guaranteeing independence as an important ethical requirement — and in line with 
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his/her own liability under disciplinary law. In the PBC the whole evaluation, including 
the conclusions, is being discussed with a peer and a legal expert in team meetings. 

A more general safeguard which is already mentioned is the standard set of questions. The 
NIFP makes sure that with every change in legislation, this frame of questions is updated via 
expert meetings, including members of the public prosecution offices and courts. Moreover, 
there are regular deliberations with judges to test whether the set of questions is adequate for 
legal practice. In that sense, the NIFP is like a spider in a web, deliberating also with the 
disciplinary associations, NRGD (see next paragraph), the Prosecution and Ministry, for 
example about hours and financial compensation. The standard number of hours was recently 
updated to 23 hours for the psychiatrist and 27 hours for the psychologist (who is using more 
standardised instruments, questionnaires, tests). As an important part of the quality, as in 
usefulness for legal practice, is to have the report finished in time (before the trial), the NIFP 
keeps track of processing time as well. Finally, the NIFP provides education and supervision 
to become a registered expert, refresh courses, further training, assistance to and tools for 
evaluators, as for example a ‘format’ for the report (for all types of evaluations), which is 
being recommended but not obliged. After description of the diagnostic data collection and 
interpretation, including the conversation about the analysis of the offence, the format ends 
with forensic considerations and answers to the questions. 

Although forensic psychiatry has been well connected to general psychiatry, it took until 
2012 for the Dutch Psychiatric Society (NVvP) to set out disciplinary guidelines for forensic 
examination and reporting (a second version 1s now under construction, in which the NIFP 
is also involved).’* For psychological evaluation, the Dutch Institute for Psychology (NIP) at 
present does not have a guideline, but the governmental NIFP has formulated some dis- 
ciplinary recommendations, written down in a guideline in 2018.” Both the psychiatric and 
psychological guidelines build on existing guidelines for methodology in general psycho- 
diagnostics, and add recommendations on (the translation to) the forensic context. Both 
cover adult and juvenile justice. An important aspect related to quality that is covered in both 
guidelines is the differential diagnostic considerations. It is stressed that the disorder may not 
be based on the indictment. Furthermore, methodology on how to assess criminal respon- 
sibility and risk is covered extensively, as well as some ethical issues. 

Some relevant aspects of health law are not applicable to reporting to the court. For 
example, confidentiality does not exist in the relation between forensic expert and examinee, 
which differs essentially from the usual patient-doctor relationship in society. Whereas a pre- 
trial evaluator is not allowed to have such a relationship, in the current nor in the past, the 
advisor from the TBS-facility on prolongation of the order generally does have a treatment 
relationship. The examinee, as a part of his legal position, should be pointed at this difference 
and also at the fact that he cannot stop the report from being transferred to the court. 
Although the examinee does not have the right to block the report, s/he has the right to read 
it at first hand, by which the examinee can point to some factual inaccuracies (such as date of 
birth or number of siblings) or may respond verbally or in writing to the contents of the 
report. The examinee’s response to the content of the report is added to the report. 
Evaluators are required to provide clear information about the examination, their role in the 
trial process, the rights of the examinee, and the issued report, after which the examinee is 
able to provide informed consent for the examination. 

As mentioned before, in the case consent has been refused, the expert witness still has to 
write a report to the court, not only informing about the refusal but also about the reasons (if 
available) for that, and all the attitudes and behaviours s/he has witnessed from the examinee. 
The examining psychiatrist and psychologist remain as professionals subordinate to the dis- 
ciplinary law and behavioural codes of their profession, even though they act on behalf of the 
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court. Expert witnesses should be independent, impartial, and competent professionals. 
Other obligations for the expert, as mentioned in the Code of conduct of the NRGD,’® 
include: remain within the limits of your assignment and your expertise, report every sig- 
nificant (attempt to) influence the execution of your assignment, ensure the required quality 
of the evaluation, keep the gathered information available for counter-expertise, ensure a 
comprehensible, properly reasoned, verifiable and timely report (be prepared to submit your 
report to fellow professionals for assessment), supplement a provided report as far as necessary 
on the basis of further information, maintain and develop your professional competence. 


9.3.3 Requirements for the evaluator 


Requirements that are in place to safeguard the quality of the evaluator in general are training 
and registration. However, these are more or less connected, as accomplishing the forensic 
training by e.g. the NIFP leads to an initial registration in the NRGD. The total duration of 
theoretical training courses is nine months for one day a week, during or after which at least 
five different forensic reports are written under supervision of a trained and registered su- 
pervising colleague. Registration takes place after a written and oral exam in which three 
reviewers, including a representative from the NRGD, assess the applicant on at least three of 
the applicant’s forensic reports. Prior or partly during the training to become a forensic 
expert, applicants should have completed training and registration as a psychiatrist or as a 
health care psychologist (which takes a total of at least 10.5 or 6 years respectively). 

Assessors who act as an expert in a criminal case should be registered in the NRGD. Only 
in exceptional cases, non-registered experts can be appointed to report by an examining 
magistrate, usually in the case of special expertise for example on the type of disorder. Every 
five years a registered expert is required to re-register, during which the applicant should 
report on further training and followed conferences and the number of hours of intervision 
with other behavioural experts. There is also an association for forensic evaluators, which aids 
in reaching these goals, just like the NIFP. During re-evaluation, representatives of the 
NRGD again evaluate at least two (anonymous) forensic reports written by the applicant. In 
the Resolution Register Expert in Criminal Cases,” the criteria for a positive decision on the 
application are mentioned. They include: sufficient knowledge and experience in both the 
own discipline and the legal context, able to write an understandable report, again timely, 
and once more independent, impartial, diligent, skilled, and honest. These requirements are 
preceded by a criterion for the discipline itself. It should be: a well-defined area of expertise 
of which it is plausible that meaningful, objective, and reliable information can be provided 
on that basis and that, in the opinion of the Board, has been developed in a such a way that 
the findings can be tested and justified on the basis of shared standards. Interestingly, most 
disciplines acknowledged by the NRGD have substantive additional standards in place, in- 
cluding legal psychology, while the extra standards of the clinical behavioural disciplines are 
mostly procedural.’® It underscores the exceptional position of these disciplines, both in 
terms of difficulty to be judged like (other) empirical disciplines, and in terms of its traditional 
value for the practice of criminal law. 


9.3.4 Enforcement of requirements 


The requirements for the quality of the evaluator under 3.3 are of course enforced by the (re-) 
registration procedure of the NRGD itself. Experts may loose their registration, or receive a 
conditional registration, if the standards are not yet completely met. However, being a regis- 
tered expert, does not automatically mean that all your reports are of sufficient quality (if only 
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because re-registration is done on cases that someone can select him/herself). For every in- 
dividual evaluation, even when registered, an expert is appointed by a magistrate. If a court is 
not satisfied that the quality of the evaluation is sufficient, it will for example leave the report 
out of consideration, as it did in a case of someone who claimed to be an expert in non-verbal 
communication and micro-expressions, but draw conclusions outside that area of expertise.’” 
When more reports are present in a case, the court may use arguments on quality of the report, 
to dismiss its conclusions in favour of those of a report which is deemed of higher quality. 
Disciplinary ‘malpractice’ cases, based on health law, regarding forensic assessment are 
scarce. Only disciplines that fall under the Professions in Individual Health Care (BIG) can be 
liable. Therefore, assessments by probation services for example cannot be challenged 
through this way. Some case law exists on cases in which the evaluation was completely done 
on file information and the examinee was never seen. However, in cases of defendants 
refusing to cooperate, the attempt to talk to someone can qualify as ‘seen’ already, after which 
conclusions may be drawn for example on information from files, observation or con- 
versations with network members.” Also some case law exists on the right to correct in- 
formation. If a complaint is filed against an evaluator, the norm applied is generally whether 
this was an act or omission contrary to the care that the healthcare practitioner should ex- 
ercise in that capacity.” To judge how an evaluator should act will probably be based on the 
guidelines as mentioned earlier in paragraph 9.3. A concern is that disciplinary committees 
often do not have enough ‘feeling’ for the forensic population, among which are also a few 
frequent complainers.” Even though complaints are generally not considered well-founded, 
the procedural hassle for the evaluator is enormous, while a founded complaint may lead to 
serious consequences from a fine or (a warning to) being removed from the BIG-register. 


9.4 Safeguards ‘against’ the limited quality of forensic assessment 


9.4.1 Questioning the assessment by the defense 


In the Dutch inquisitorial trial procedure, expert witnesses are called by the court itself. 
However, the parties may apply to the court for calling the expert witness. If the expert has 
also written a report, this is generally granted. First the court questions the expert, but after 
that the prosecution and defense counsel are allowed to ask questions as well. Regarding 
forensic assessment the counsel can also take other initiatives. Counsel can apply for forensic 
evaluation to the prosecution, the examining magistrate, or later the trial court.”° Moreover, 
the defense can take the initiative to suggest a particular (registered) expert already for the 
initial assessment, for example, if the defendant trusts this expert.°* This may also aid not 
refusing to cooperate with the assessment. These provisions apply for both an initial assess- 
ment, as well as a counter-expertise. Of course, if there already is an initial report, the court 
will judge an application for a second report differently. The criterion used in case law is 
whether the court considers itself sufficiently informed.*” It proves to be quite hard for the 
defense to motivate why counter-expertise is necessary, especially if the report comes from 
the highly esteemed PBC. The questioning in the trial may also be used for this argument. 

Two other options that exist in the CCP to test the quality of an expert evaluation are not 
often used for behavioural scientific assessment. First of all, a controlling expert may be 
appointed by the defense, also to be present during interactions with the defendant.*° This 
accompaniment is less imaginable in case of a diagnostic interview than in case of DNA- 
analysis for example. The alternative of audio(visually) recording such interviews, is also 
uncommon. Another option is to have the report evaluated by another expert.*” It has been 
argued that these options should be explored more, for example in having an observing 
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expert present during a meeting between the evaluating experts, or in the PBC, in which the 
conclusions are discussed, to monitor the process.** 

Another possibility the defense may use, commissioning an assessment itself, is not pro- 
vided for by law. In practice, a few difficulties have to be overcome regarding this adversarial 
initiative. First of all, via this route there is no option to have the defendant placed in the 
PBC. This has led to complaints from the perspective of equality of arms, which in this 
inquisitorial system is not completely applicable. Moreover, the costs of the evaluation have 
to be advanced by the defense (or defendant). If a report is eventually used in court, counsel 
can motivate afterwards that the costs have to be reimbursed by the State.”” However, 
counsel generally wants to have the opportunity not to submit the report in the proceedings, 
for example, if the conclusions are not in line with the desired strategy, rendering re- 
imbursement of the costs unsure. Especially this strategic use, and the uncertainty whether 
the report will be used in court, is one of the reasons that most experts are reluctant to 
evaluate individuals commissioned by the defense. For example, the idea that an assessment 
of high risk for violent reoffending will not reach the court, weighs on their conscience, apart 
from concerns about influencing attempts by the defense or to be viewed as a ‘party-expert’, 
or not having the quality safeguards from the NIFP in place.”” Most of these concerns are or 
may be remedied. The NIFP has circled the policy that feedback will be provided also for 
reports commissioned by the defense, while a ‘quick scan’ of the initial report by an expert on 
request of the defense, whether other outcomes by a plausible outcome of a second eva- 
luation, is being used by certain experts to mitigate the costs. 

Of course, if there is an option for appealing the court decision, this would be a possibility 
to have another court look at the evaluation, or have a new evaluation in place. Most of these 
regulations apply, mutatis mutandis, to court decisions within the execution of sentences, such 
as prolongation of the TBS. The difference is that in such a proceeding the initial assessment 
is being done by the TBS-facility in charge of treating the offender. A placement on an 
LFPZ-ward may be for example appealed by the RSJ. But in general, from the perspective of 
the counsel there are very few options to effectively challenge the course of treatment.” The 
TBS-provisions allow for applying for transfers (also for second opinions) or for an ob- 
servation in the PBC, for the necessity of which the Ministry has to be persuaded. In general, 
in contesting forensic assessment much depends on the initiative and specialist knowledge of 
the defense counsel. There is an association for TBS-lawyers to promote such knowledge, 
but not all TBS-patients have a lawyer that is part of that association, while it is legally the 
responsibility of the patient to have a good lawyer. 


9.4.2 Questioning the assessment by the court 


Indeed in this inquisitorial process, the court is leading in questioning the assessment, even if 
calling the expert to court was applied for by one of the parties. For the decision on calling 
the witness, a timely finish of the report is essential. As mentioned, it is not self-evident to call 
experts to court. Efficiency deliberations often lead to decisions based on written reports. 
Procedures for judicial bodies within the execution of sentences are also inquisitorial in 
nature. Since many questions already have been answered, questioning by the parties does 
not really have the nature of a cross-examination. As mentioned in paragraph 9.2 (especially 
9.2.4) courts often follow the conclusions of the assessment, even though they have the 
competency to substitute their own conclusions. In paragraph 9.5 it will be discussed how 
courts could decide in case of differences of opinion. If the court does not consider itself 
sufficiently informed, it may commission expertise or counter-expertise itself. 

The conclusions of the forensic evaluation are considered an advice. This means that it is only 
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a part of the other facts and circumstances which the judges use in their sentencing decision. As 
the education of the expert witnesses tells them how to put their reports into words the judges 
can understand, as such the judges and public persecutors have their own options for training to 
understand forensic reporting at their education centre (SSR). There is also a knowledge circle 
for TBS and warranted care within the judiciary, in which relevant knowledge is shared and 
which also organises conferences. Membership of this circle is however not obligatory. 
Some larger courts have special teams in place for TBS-decisions, but courts with fewer 
judges have not. Although there have always been debates about strengthening the be- 
havioural expertise within judicial bodies, even the court deciding on prolongation of TBS 
consists of three members from the judiciary. Only in the Penitentiary chamber, dealing with all 
sorts of appeals to court decisions within sentencing, two behavioural expert members are added 
to ‘strengthen the expert element’ in the decision. However, the fact that their influence in the 
secret deliberations for decision-making may not be (con)tested, has been criticised.” 


9.4.3 Other questioning of the assessment 


The Dutch legal system does not know a ‘friend of the court’ (amicus curiae), nor a possibility 
for intervention in a single case concerning the quality of forensic assessment by any others, 
including bodies mentioned earlier, like the NIFP. 

Only regarding the execution of the TBS-order, the legislator has provided for obligatory 
counter-expertise, for example for prolongation and for (continued) placement on an LFPZ- 
ward. This is understandable, as the initial advice is being given (or application is being made) 
by the treating TBS-facility. In addition, the continuation of the order is considered a very 
severe infringement on the right to liberty, solely based on forensic assessment, and LFPZ- 
placement is considered a loss of perspective on liberty. The independent multidisciplinary 
advice for prolongation used to be after every six years, but on the grounds of the wish to 
reduce the mean duration of the intramural TBS-treatment, is now every four years. The 
decision on continuation of stay on an LFPZ-ward, including independent assessment, used 
to be every three years, and is now every two years (also to be in line with the timing of 
decisions on prolongation of the order itself). 

The presence of behavioural experts in some decision-making bodies, like the RSJ (for 
appeals concerning decisions on the internal legal position, including transfers) and the 
Penitentiary Chamber (for decisions on the external legal position, the framework for depri- 
vation of liberty), serves in a sense as a (peer) review on the expert assessment. The same applies 
to many advisory bodies (for example for TBS-leave, for pardoning a life sentence, et cetera). 


9.5 Safeguarding the quality of decision-making when confronted 
with disagreement between experts 


9.5.1 Dealing with disagreement 


In a multidisciplinary evaluation, it may occur that the psychiatrist and co-reporting beha- 
vioural expert (mostly a psychologist) disagree on the conclusions. As mentioned in para- 
graph 9.3.1, they generally discuss the outcomes of their separate evaluations, and strive to 
consensus. However, if they cannot find agreement on (some of) the conclusions, the 
guidelines require them to both discuss and explain their differences in their respective re- 
ports. For the obligatory counter-expertise on the advice of the TBS-facility for prolongation 
or application for LFPZ-placement described in paragraph 9.4.3, the standard set of questions 
is already phrased in terms of agreement and explanation of any disagreement. 
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Even though disagreement may occur in any case, especially in exceptional cases of sci- 
entifically more uncertain matters, disagreement occurs more often. It is no surprise that a 
famous case in which about six evaluations were being done by several instances, was a case 
of double homicide by an asylum seeker after a change in his antidepressant medication. 
Complicating factors here were the intercultural and pharmacodynamic aspects. It led to very 
different conclusions on the presence of a mental disorder at the time of the offence and the 
level of criminal responsibility.” The case has also led to a complaint from pharmacological 
experts against one of the evaluators to the university he works for, however without any 
consequences.”* As this obviously showed that the state of the discipline on the issue was one 
of uncertainty, the Court of Appeal was explicitly critical about the fact that even the PBC- 
report did not mention this. 


After all, it is of great importance [...] to find out whether there are differences of opinion between 
the reporting experts themselves, and with other members of the interdisciplinary consultation, about 
the quality of the evaluation conducted and the conclusions drawn from that evaluation. Only such 
openness enables the court to assess the reliability and the traceability of the expert’s report for the 
decisions to be taken. Whether a report stating differences of opinion between experts is useful for 
those decisions is at the discretion of the court, not of the experts.” 


That last remark is related to the idea among experts that judges are not helped with dif- 
ferences of opinion. With regard to the required openness of the experts about the state of 
scientific evidence, the appellate court also referred to the NRGD Code of Conduct in 
which it is stated that: ‘If the findings within the relevant area of expertise can reasonably lead 
to differing interpretations or conclusions, the expert shall report this when providing in- 
formation or when issuing that report.””° Again, it shows that the NRGD standards are 
tailored more to (natural) empirical sciences, because this standard may have to lead to a 
general disclaimer for behavioural forensic assessment. And in defense of the experts, little 
research is being done on difference of opinion.” 

A first option for a decision-maker when confronted with conflicting conclusions is just to 
make a decision. An analysis of case law?’ suggests that most often one of the reports is being 
followed, with no particular favour for an initial or counter-expertise,” motivated by the fact 
that this report seems more reasoned and understandable. For example, when it is a report 
from the PBC, which is generally more elaborated as a team effort, this argument is used. In 
fewer instances the court substitutes its own, third, position on the matter. In cases of the 
obligatory counter-expertise of TBS-prolongation, in about half of the cases there is some 
disagreement. It is apparent that the independent experts reported more in favour of the 
individual. In about two-thirds of the cases, the court follows the independent expertise. This 
is partly explained by the difference in advising a prolongation of one or two years, which is 
quite a ‘safe’ decision. When it comes to disagreement on conditional release, the court 
follows the initial experts in about 50%. Even though courts seem prone to speed things up, 
arguments may then be that the TBS-facility knows the individual better because they see 
him everyday instead of in two meetings. 

In literature, there is some support for courts’ ability to break through the ‘expert- 
paradox’, which means that the court has to judge the quality of the expertise without having 
the expertise. The court may ask questions on the methods (and level) of acquiring 
knowledge and the state of the discipline.'°” However, when the decision-maker finds it too 
difficult to reason which advice to follow — the criterion of not considering to be sufficiently 
informed seems similarly applicable — it could ask for a third opinion, or more (as we saw in 
the discussed case). 
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9.5.2 Best practices 


In literature, an expert meeting is suggested in case of differences of opinion, with a debate on 
the timing of this meeting, either prior to the trial or in front of the court — lawyers prefer the 
latter.'°' Such a meeting may show some similarities with the best practice that has come up 
within the execution of the TBS-order, in case treatment takes a very long time (it started out as 
a pilot for 15+ years) for example because of an impasse in the treatment. The Ministry in- 
troduced a so-called ‘care conference’, which is a case conference, with all the parties involved: 
Ministry, clinic, patient, lawyer, third experts, probation service, possible follow up facilities, et 
cetera. Quite often, disagreement about the diagnosis or the course of treatment is such an 
impasse. It shows to be a highly valued instrument and quite effective in reaching its goals: out 
of the box brainstorming, shared problem ownership, and taking trajectories responsibly for- 
ward.'”* Lawyers may request such a conference, just as they may also request an official 
meeting with the clinic, which often already helps in aligning the patient and the clinic. 


9.6 Critical reflections 


In the body of this chapter some critical reflections have already been made, which are briefly 
summarised here. From the positive side, it should be mentioned in advance that the Dutch 
tradition of forensic assessment is deeply rooted in the practice of criminal law, is frequently 
used, and has quite an impact on decision-making. Forensic care is and has been extensively 
used, in a highly flexible sentencing system, creating a lot of decision-making in which ex- 
pertise is requested. Many parties are involved in trying to safeguard the quality of this expertise. 

Critical comments have been made concerning the ever-growing sentencing arsenal, with 
the impossible aspiration of reducing all re-offending risk. The consequential sprawl of different 
dangerousness criteria is, both in terms of substantive and procedural requirements, inconsistent 
with the severity of the consequences. It also does not easily match the existing instruments for 
(standardised) risk assessment, while in many cases psycho-legal concepts do not have to be 
established with the aid of behavioural expertise at all. Many discussions on relevant concepts, 
especially regarding criminal responsibility, are typical for the Dutch context. Similarly, the 
inquisitorial justice system and the strive for consensus, may overestimate the reliability of the 
expertise (underestimate difference of opinions) and render the assessment less scrutinised. The 
strongest safeguard for the quality of assessment, the register and its procedure, do not ne- 
cessarily ensure the quality of assessment in a single case. The instruments in the CCP for that, as 
well as the standards of the NRGD, are tailored more to the (natural) empirical sciences and are 
not always applicable for clinical behavioural expertise. Even though this has had a positive 
effect in opening up the tradition of too little transparency about the state of the discipline, 
there is more to gain and tailor. Obvious recommendations are: more research on the quality of 
forensic assessment and reporting, further interdisciplinary training of all the parties involved in 
sentencing, and a continued debate involving all these parties on how to further safeguard the 
quality of forensic assessment within the particular disciplines at stake, in all its elements, both in 
service of the trial and within the execution of sentences. 


Notes 


1 Van Koppen and Penrod, 2003. 

2 Nijboer, 2000. 

3 See Mevis and Van der Wolf, 2021. 
4 Schwikkard, 2008. 

5 Van der Wolf et al., 2010. 
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Groenhuijsen and Selcuk, 2014. 

Outside the issue of assessment, this feature is also under debate when it comes to victim impact 
statements, which also only influence the sentencing decision, but may have psychological con- 
sequences for both victim and offender if the defendant is afterwards found not guilty of committing the 
crime and as a result no decision on sentencing is made. Keulen et al., 2013, with a Summary in English. 
Grootelaar and Van den Bos, 2018. 

Mevis, 2015. 

Van Marle et al., 2012. 

Gremmen, 2018, with a Summary in English. 

Jacobs and Van Kampen, 2014. 

Parts of this paragraph are based on Van der Wolf, 2013 (in Dutch). 

Strange as it may sound, this legislation introduced by the occupier remained in force after regaining 
sovereignty. 

J.N. Ramaer was, with colleagues, also co-founder of the Dutch Society of Medicine (KNMG; in 
1849) and the Dutch Psychiatric Association (NVvP; in 1871). 

See for more background on the origins of the TBS-order: Van der Wolf and Herzog-Evans, 2014. 
See Koenraadt, 1987, who refers to the Groningen school and Utrecht school. 

See Van der Wolf and Van Marle, 2018. 

See Hoving, 2017, with a Summary in English. 

Nauta, Abraham and Pieters, 2020, in Dutch. 

Van der Wolf and Herzog-Evans, 2014. 

De Keijser, 2011. 

SC 10-09-1957, NJ 1958, 5. See Van der Wolf and Herzog-Evans, 2014. 

De Ridder et al., 2018, with a Summary in English. 

See, also for this terminology Tak, 2008, p. 137. 

Van Wingerden and Drapal, 2018. 

Art. 9a CC. 

See Van der Wolf and Mevis, 2021. 

See Schmidt, Rap and Liefaard, 2020. 

Kooijmans, 2002, with a Summary in English. 

Van Kordelaar, 2018, in Dutch. 

Art. 14a CC. 

Jacobs, Van Kalmthout, and Von Bergh 2006, with a Summary in English. 

Art. 37a-38j CC. 

Art. 38m-38p CC. See also Struijk, 2015. 

Art. 38z CC. See also Struijk and Mevis, 2016. 

See art. 77a-77gg CC. 

Parts of this paragraph are based on Van der Wolf and Mevis, 2021. 

See Hucklesby et al., 2016. 

Art. 14b CC. 

De Vries Robbe, Van den End and Kempes, 2021, in Dutch. 

For a complete description of the possibilities, see Van der Wolf and Mevis, 2021. 

Art. 6:6:12 CCP (Code of Criminal Procedure). 

Parts of this paragraph are based on Van der Wolf and Mevis, 2021. 


5 Art. 6:2:10 CCP. 


Uit Beijerse et al., 2018, with a Summary in English. 

Art. 6:1:18 CCP. 

Van Hattum and Meier, 2016. 

Art. 38 g CC. 

Art. 6:6:33 CCP. 

CA Den Bosch 11-10-2011, LJN BT7167. 

See art. 37a under 6-9 CC. 

See Kooijmans and Meynen, 2017. 

Parts of this paragraph are based on Van Marle and Van der Wolf, 2018. 
Article 39 CC, own translation. 

See Zeegers, 1981. 

NVvP, 2013, in Dutch. A new guideline is in the making, so the discussion continues. 
See Struijk and Van der Wolf, 2018, in Dutch. 
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59 Art. 37a under 5 CC. 

60 See Bijlsma et al., 2019. 

61 Schmidt, Rap, and Liefaard, 2020. 

62 See Koenraadt, Mooij, and Van Mulbregt, 2007. 

63 Boonekamp et al., 2008, in Dutch. 

64 Canton, 2004, with a Summary in English. 

65 Van Kordelaar, 2020, in Dutch. For cases in front of a three judges court, as for less severe cases one 

judge may suffice. 

66 Art. 6:6:12 CCP. 

67 See art. 511-51m CCP. 

68 Art. 51 l under 1 CCP. 

69 See Van der Wolf, 2012, with a Summary in English. 

70 Art. 37a under 3 CC. 

71 Next to the HCR-20 an instrument was created specifically for the TBS-context, called HKT-30. 

Werkgroep Risicotaxatie Forensische Psychiatrie, 2002, in Dutch. 

72 Artikel 5.2 van het Besluit forensische zorg. 

73 Van Kordelaar, 2002, with a Summary in English. 

74 NVvP, 2013, in Dutch. 

75 NIFP, 2018, in Dutch. 

76 NRGD, 2016. 

77 Art. 12 Resolution Register Experts in Criminal Cases. 

78 NRGD, 2018, in Dutch. 

79 DC Zeeland-West-Brabant 27-01-2021, ECLI:NL:RBZWB:2021:280. 

80 See Kempes and Van der Wolf, 2018, in Dutch. 

81 Art. 47 under 1, a, Wet BIG. 

82 Prinsen and Groothuizen, 2019, in Dutch. 

83 Art. 150, art. 176, art. 315 under 3 CCP respectively. 

84 Art. 227, under 2 CCP. 

85 E.g. CA Arnhem 9-07-2011, ECLI:NL:GHARN:2011:BQ7584. 

86 Art. 228 under 4 CCP. 

87 Art. 230 under 2 CCP. 

88 Hummelen, 2018, in Dutch. 

89 Art. 591 CCP. 

90 Drees et al., 2020, in Dutch. 

91 See Van der Wolf et al., 2016, with a Summary in English. 

92 See Van der Wolf, 2010, in Dutch. 

93 See SC 12-12-2016, ECLI:NL:HR:2016:2838 and SC 14-3-2017, ECLI:NL:HR2017:417. 

94 Van Wijngaarden, 2016, in Dutch. 

95 CA Arnhem-Leeuwarden 11 December 2014, ECLI:NL:GHARL:2014:9618. 

96 See III Ad H.5 NRGD Code of Conduct. 

97 See Drees et al., 2020, in Dutch, for an analysis of case law, and Kempes and Van der Wolf, 2018, in 

Dutch, for a vignette study, supported by the NIFP. 

98 See Drees et al., 2020, in Dutch. 

99 Even though in the case law it could not be distinguished who initiated these counter reports. 
100 See Giard and Merckelbach, 2018, in Dutch; and Hoving, 2017, with a Summary in English. 
101 See Drees et al., 2020, in Dutch. 

102 Oosterom et al., 2019, in Dutch. 
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Chapter 10 


Comparative analysis 


Michiel van der Wolf 


10.1 Introduction 


‘Who only knows his own discipline, does not know this either’,’ a wise Dutchman once 
said. Even though it then referred to the subject of interdisciplinarity within social sciences, it 
is similarly applicable to the forensic disciplines at hand. As forensic assessment is in its core 
communication between behavioural experts on the one hand and legal experts on the other, 
it is often within this dialogue that one becomes aware of the peculiarities of one’s own 
discipline, for example when questions are asked from across the table about what seems self- 
evident on this side. Indeed throughout the book, it can be seen that understanding how in a 
certain jurisdiction the quality of forensic assessment is being safeguarded, requires knowl- 
edge from both sides of that table. Interestingly, the introductory quote has also been applied 
to a comparison of cultures: “Who only knows his own culture, does not know this either’. 
Indeed, this relates to the purpose of the book — and one of the purposes of the series —, that 
in learning about how things are done in other jurisdictions, one understands better how and 
why things are done the way they are in the own jurisdiction. One could even become aware 
of what seems self-evident about one’s own situation, but not necessarily is. This comparative 
analysis is written in service of that purpose. In many aspects it is the reader him- or herself, 
coming from a certain jurisdiction, who is the best judge of the own situation in light of the 
others. This chapter is not a summary of the book and therefore is not an alternative for 
reading the country chapters. It aims mainly to describe and try and explain similarities and 
differences, through collecting and arranging relevant bits of information from the country 
chapters. A normative evaluation is not intended, other than a comparison of the critical 
reflections mentioned by the authors of country chapters themselves. To that aim, it follows 
the same outline as that of the country chapters, followed by some conclusions. Of course for 
explanation through a law-in-context approach, as was mentioned in the introduction, 
ideally the societal and legal traditions would be fully explored, but in light of the subject at 
hand were limited to the legal system and the tradition of forensic assessment. As for un- 
derstanding differences between countries the context is very important, it is given a rela- 
tively large amount of attention to start with. 


10.1.1 The legal system 


In describing the legal system within a reasonable amount of words, authors were given and 
took the liberty to focus on things they thought were important within the context of 
(safeguarding the quality of) forensic assessment for sentencing decisions. On an aggregate 
level, a few major distinctions can be made. 
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10.1.1.1 Federal versus unitary government 


An obvious distinction between the countries in the type of government is that some are 
federations — Australia, Canada, the US, and Germany — while the others have a unitary 
government. As in federations multiple jurisdictions exist within a country, while some 
matters concerning sentencing — especially related to which authorities are the competent 
decision makers on certain matters — are not regulated on the federal level, trying to be 
complete in the presented information is an impossibility within the given framework. 
Authors from federations could for example choose to focus, next to the federate level, on an 
exemplary regional jurisdiction, like the Australian chapter on Victoria, and the German one 
on Bavaria. 

The other option was to take more of a bird’s eye view approach, zooming in on relevant 
aspects of several regional jurisdictions for example to show contrast between them, as it was 
done in the American and Canadian perspective. This approach may show better the 
complexity of the situation, as indeed, ‘the international comparative law approach used by 
this book could just as fruitfully be applied to the numerous jurisdictions within the USA’. 
Both approaches show that the division of competencies between federal and regional au- 
thorities in sentencing matters is different between the countries for all three branches of 
government: legislative, executive, and judicial. In Germany for example, criminal liability 
and (the imposition of) sentences are regulated on the federate level, while the execution of 
sentences is regulated on the regional level. In Canada, the division is somewhat similar, with 
regions having authority over prisons, hospitals, and asylums, and the administration of courts 
of criminal jurisdiction. In Australia and the US, regions have a vast authority over criminal 
and sentencing matters. Nevertheless, in practice a more unitary approach may be taken, for 
example in Australia on the matter of how mental health problems are taken into account in 
the sentencing process, where the laws have recently converged after a landmark case in 
Victoria. 


10.1.1.2 Adversarial versus inquisitorial justice, two-phase trial versus one-phase trial 


A second dichotomy between the countries that is easily identified is the procedural dif- 
ference between adversarial versus inquisitorial justice. The former is in place in the jur- 
isdictions from the Anglo-American tradition, while the latter is dominant in the 
Continental-European jurisdictions. In the American and Dutch chapters, the character- 
istics of the respective systems are explained most elaborately, with the quintessential dif- 
ference of either the parties or the judge/court being the driving force in the proceedings. In 
relation to forensic assessment, this has a few general implications. 

First of all, in adversarial justice there is a lot more emphasis on playing fair through 
equality of arms. In adversarial procedures therefore also forensic expertise is presented on 
behalf of the parties, while in inquisitorial proceedings this is generally on behalf of the court. 
In inquisitorial systems, decision-makers are less often confronted with contrasting views by 
experts, which are sometimes even viewed as problematic, while in adversarial justice a so- 
called ‘battle of experts’ is more common. It can be derived from Chapter 2 that difference of 
opinion between behavioural experts may be exaggerated by adversarial justice, but that on 
the other hand due to the existing margin of error in forensic assessment sometimes multiple 
outcomes may be a more accurate depiction of the state of the art. 

Secondly, equality of the parties also requires an active defense by the accused, making 
unfitness/incompetency to stand trial an important doctrine, which is of minor influence or 
even absent in inquisitorial justice systems. Even though the doctrine is not directly related to 
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sentencing, it has been suggested that as ‘forensic psychiatric energy’ is divided over relevant 
aspects related to (criminal) law, the attention paid to unfitness may come at the expense of 
the attention to other psycho-legal concepts.” Indeed, in inquisitorial systems, issues of 
criminal responsibility and/or sentencing, risk and need for treatment attract almost all the 
attention, and possibly even more than in adversarial systems. Even though forensic expertise 
is of course not a zero-sum game, there are limits to its possibility for expansion, most 
obvious financially. The fact that criminal responsibility is procedurally differently engaged in 
both systems, and therefore also substantively dissimilar, may also account for a lesser at- 
tention to that doctrine in adversarial systems. This is especially true for the fact that part of 
the doctrine is embedded in the insanity plea or defense as part of the trial on merits/trial of 
fact and its possible consequences.“ 

Now that the trial of fact is mentioned, it is important to note that in all the adversarial 
jurisdictions a so-called two-phase trial is in place, with a sentencing trial only taking place 
after a guilty plea or conviction in the trial of fact. Of course, there are always exceptions to 
the rule like in juvenile cases in some US-states the trial is not bifurcated. In Germany and 
the Netherlands however, in one trial both facts and issues related to sentencing are covered. 
For forensic assessment related to sentencing, the consequence is that defendants are being 
evaluated without the establishment of fact or guilt. As in these jurisdictions an important 
part of the assessment is the level of criminal responsibility based on the mental status at the 
time of the offense, the one-phase trial is especially problematic for assessment of defendants 
who deny the charges. There have been many discussions in these countries about switching 
to a two-phase-trial, with arguments mainly circling around the effects of publicly discussing 
personal circumstances in service of sentencing without establishing guilt — protection of 
private life, presumption of innocence, unprejudiced decision-maker, et cetera -, the co- 
operation of the defendant (for example with the evaluation) and economic arguments. Even 
though it is suggested that it is economical to not discuss sentencing-related issues if guilt is in 
the end not established, calculations of the costs of changing an entire system have thus far 
been too weighty.’ In other words, it is not a matter of principle that inquisitorial justice 
should have one trial. Moreover, even though Sweden in general has a one-phase trial, a sort 
of two-phase trial exists especially in cases in which a comprehensive forensic evaluation is 
required, which can only be carried out after a confession or establishment of ‘convincing 
evidence’. In fact, the evaluation itself has two phases, with a short evaluation being allowed 
before such an establishment and a comprehensive evaluation after. The fact that adversarial 
systems generally have two-phase-trials also seems to be mainly a matter of tradition, which is 
probably predominantly based on the division of decision competencies between a jury (fact) 
and a judge (sentence), even though this distinction is no longer absolute in adversarial 
systems, while also inquisitorial systems may have juries or lay-judges.° In general, many 
elements of one system may be visible in the other, as for example in (some) adversarial 
systems judges may ask questions to (expert)-witnesses about facts or culpability, while in 
inquisitorial systems parties can ask questions as well. 

The most important thing to note on the relation of adversarial justice and the two-phase trial 
in light of the subject of this book is that the sentencing trial may be less adversarial than the trial 
of fact. Given the above historical background, this may be explained by the fact that the decision 
maker is generally not a jury, even though for example in the US juries may have to decide on 
capital punishment or other “enhanced’ sentences. In Australia and England for example, it is 
mainly the defense that initiates a forensic evaluation for the sentencing trial, resulting in less of a 
‘battle’ than is common in the trial of fact, for example on the issue of insanity. However, also in 
the sentencing trial, the expert evidence may of course still be challenged via adversarial pro- 
cedures, such as cross-examination and opposing expert testimony. 
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Moreover, in Chapter 1 it is explained that in this book sentencing is considered in a broad 
sense, including not only front-end decisions on the imposition ofsentences, which are made 
after a (sentencing) trial but also mid-way decisions and back-end decisions. As in adversarial 
systems, such decisions may be made by multidisciplinary Parole Boards — in the correctional 
system — or Review Boards - in the (forensic) mental health system, these hearings may be 
much more of inquisitorial nature, for example in Canada, where for example in Parole 
hearings lawyers are often not even present. This may be different in some US regions where 
civil commitment is decided on by juries. 


0.1.1.3 Other relevant procedural differences related to forensic assessment 


One of such aspects, the issue of admissibility, is of course related to the division in type of 
procedures in conjunction with the type of decision-maker. Rules for admitting (expert) 
evidence, for example in the US, are most stringent for trials — as juries may be considered 
less skilled in determining reliability of (expert) evidence themselves. However, typically they 
do not apply to adult sentencing or juvenile disposition hearings, while in contrast, they may 
apply to civil commitment hearings in some regions. In an inquisitorial system, such as the 
Dutch, even in the trial phase, the professional judges are expected to be able to assess the 
quality of the evidence and weigh its conclusions accordingly. 

Another relevant procedural issue, the principle of immediacy — which requires that all 
evidence is presented in court in its most original form — is also mainly associated with 
adversarial justice. However, it may also be a sacred principle in inquisitorial systems, such as 
in Sweden. In the Netherlands, however, it plays a limited role in practice. Expert-witness 
testimony, for example, is generally dealt with through paper reports and not voiced by the 
expert witness in the courtroom, for efficiency reasons. 

Some differences within inquisitorial systems also exist on another relevant issue, the di- 
vision of competencies between the branches of government, especially the judicial and 
executive branches. For example, the discretionary competence of the public prosecutor, not 
to prosecute or to divert for example to the mental health system, is nil in Germany, while it 
is at the root of the typically Dutch policy of tolerance, and it is also common in adversarial 
justice. In the execution of sentences, generally the competence of the executive branch, 
especially in Germany special courts may have competence in matters of execution. On a 
related note, in most countries sentencing guidelines exist, which in some cases are initiated 
by the executive branch. 

Of course, there are also differences between the countries in substantive criminal law, for 
example, systems of sentencing, which will be discussed in paragraph 10.2.1. That is also the 
place for discerning what the influence is of penal politics on sentencing (laws) in the re- 
spective countries, as an important macro context. 


10.1.2 The related tradition of forensic assessment 


Also on the issue of the tradition of forensic assessment, authors had the liberty to discuss 
what they thought was necessary in the context of the book. Even though they applied 
different focuses, some similar themes can be identified. 


10.1.2.1 The (increasing) need for expert assessment 


In most chapters, developments are mentioned that increased the need for forensic expertise 
in service of criminal law in the past. The Dutch and English chapters go furthest back in 
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time, even further than where Chapter 2 ended around the turning of the twentieth century. 
Both point to developments in the psychiatric discipline, especially regarding diagnostics, in 
the nineteenth century, that rendered testimony on some forms of madness no longer feasible 
for lay-persons like judges or acquaintances. They also point to famous cases, the best ex- 
ample of course being the English M’Naghten case from 1843, which influence on the 
criteria for legal insanity stretches out to date over all the jurisdictions in the Anglo-American 
tradition and beyond. It underlines the well-documented impact of single cases on the 
practice of law and psychiatry, as well as on legislation.’ 

The chapters on the countries of the Continental-European tradition echo the impact of 
the Modern criminal law theory as described in Chapter 2, as a catalyst of the need for more 
assessment in the beginning of the twentieth century. As it built on advancements in bio- 
logical, psychological, and sociological knowledge in identifying causes of crime it added an 
offender approach to the classical offence approach. In adopting a deterministic view it 
abandoned the classical ideas on free will and responsibility, for example resulting in sanctions 
tailored to dangerousness instead of the extent of guilt, so a prospective approach instead of a 
retrospective approach. Preventive, possibly indeterminate, sanctions called (safety-)measures 
were enacted in all three systems. In Germany and the Netherlands, compromises were 
struck with the classical school, for example through the concept of diminished responsibility 
and combinations of penalties and measures. In Sweden, it initially evolved similarly but 
eventually, in the shape of a new criminal code in 1965, adopted a very modern view, 
abandoning the concept of (non-)criminal responsibility altogether.’ 

Other than in Sweden, which maintained its policy of neutrality, World War II obviously 
had quite an impact on the German and Dutch context for forensic assessment. In the 
German chapter, it is described how the degeneration theory, which was also used within the 
mentioned theoretical discussions on criminal law for example in relation to the concept of 
diminished responsibility,’ became a ‘fatal amalgamation’ against the background of National 
Socialism, and how the subsequent misuse of psychiatry during the war still impacts the 
image of, and trust in, psychiatry and especially forensic psychiatry, as it is intrinsically related 
to governmental power. In the Netherlands, especially the sense of (therapeutic) optimism 
and humanitarianism as a reaction to the horrors of occupation, led to an increasing use of 
preventive treatment measures and a vast expansion of forensic treatment facilities, increasing 
the need for assessment. 

On a related note, in the Australian and English chapter it is also mentioned how de- 
veloping forensic mental health treatment services, or secure units, impacted the need for 
assessment. Of course, in all these countries, such developments may be related to those in 
the target population, which is impacted by many societal factors. 

And finally, almost in all countries, the impact of legislative changes on the need for or the 
contents of forensic assessment is stressed. In England, the 1959 Mental Health Act, which 
introduced a hospital order as a sentencing option, for example, meant that enabling treat- 
ment for offenders no longer had to be/and was less done through the unfitness or insanity 
doctrine. 


10.1.2.2 The psychologist vis-a-vis the psychiatrist 


In a few chapters, it is mentioned how the position of the psychologist evaluator changed in 
relation to that of the psychiatrist. In the US a landmark case in 1962 — in which it was held 
that psychologists could be qualified to testify about mental disorders in insanity cases — 
ushered in the now widespread legal acceptance of forensic psychologists as court experts. In 
the English chapter, however, it is described how it took until the late twentieth century to 


Comparative analysis 235 


equally recognise the role of psychologist evaluators, as a result of the increased relevance of 
other personality factors, such as suggestibility. In the Netherlands, the text of a law from 
1988 still stresses the need for a psychiatrist to be part of a multidisciplinary evaluation for 
imposing a safety measure without mentioning the psychologist, while in practice there is 
now a longstanding equal recognition, only somewhat differentiated related to the type of 
mental disorder. In Germany, an increase of involvement of psychologists in forensic ex- 
pertise is from the last decades, also triggered by the lack of forensic psychiatrists. 
Following the short summary of the American chapter: where the nineteenth century 
showed the rise of psychiatrists in service of justice, the twentieth century showed the rise of 
psychologists. And the authors add that in the twenty-first century, the rise can be observed 
in assessment by probation and parole officers or criminologists. As that holds true for many 
of the countries, the impact of this development on the applicability of disciplinary instru- 
ments for safeguarding the quality of assessment will be discussed in paragraph 10.3.2.2. 


10.1.2.3 Quality enhancing developments 


As this chapter follows the outline of the country chapters, and the remainder of the chapter is 
on the current state of affairs in safeguarding the quality of forensic assessment, some authors 
used this paragraph to describe how and why the quality has improved up until this point. 

A first development, which is mentioned are the scientific advancements in risk assessment, 
also mentioned in chapter 2. The American chapter describes the development of the ‘four 
generations’ of instruments, the first being clinical judgement. The Canadian chapter rightfully 
notes its ‘long and distinguished history in the development of psychological instruments for the 
risk assessment of violence and sexual violence’. With regards to that tradition, it refers to the 
strong relationship between forensic mental health services and universities. Secondly, many of 
the chapters refer to when and why bodies or associations became important in safeguarding the 
quality of forensic assessment, and which will start in the remainder of the chapter. 


10.2 Short overview of the role of assessment in sentencing 
offenders 


10.2.1 Sentences and execution 


Authors were asked to list the sentences that are in place, which are relevant to forensic 
assessment. Instead of summing up what they have summed up, here some distinctions are 
identified which impact forensic assessment. Other systematic distinctions, such as minimum 
or maximum penalties, monetary versus custodial sentences, et cetera, are less relevant to 
forensic assessment and not addressed here. The death penalty does have relevant connections 
to forensic assessment, but as it is only applicable to the situation in the US, it is not 
mentioned as a distinction here. 


10.2.1.1 Determinate versus indeterminate sentences 


In the German and Dutch chapter, their twin-track system of sentencing is explained, in 
which dogmatically ‘penalties’ are regarded as dominantly retrospective and retributive, 
while ‘measures’ are dominantly prospective and preventive in nature. The Dutch chapter 
acknowledges that what sounds dogmatically sound in theory — a (safety) measure is not 
considered punishment — may sound somewhat ridiculous in practice. Indeed, to the 
detainee at hand the restrictions will feel similarly punitive and criminal in nature. From 
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the side of countries that are alien to this dogmatic distinction, the following comment has 
been heard in the past related to the concept of ‘measures’: ‘if it looks like a duck, swims 
like a duck, and quacks like a duck, 21° In the adversarial jurisdictions discussions on 
retribution versus prevention are predominantly drawn into that on the purposes of sen- 
tencing. Indeterminacy of sentences to ensure prevention is achieved through a flexible 
approach to the life sentence, with tariffs, extension of sentences, or a special status for 
dangerous offenders, like in Canada. In England and the US, especially for sex offenders, 
civil orders may come into play. Preventive sanctions may include detention (deprivation 
of liberty) but are also often community sentences or orders (restriction of liberty). Of 
course, indeterminacy may also be achieved through commitment to (forensic or civil) 
mental health care, which in some countries may be considered a sentence, like in Sweden, 
where it is actually the only possibility for indeterminacy (next to a life sentence). In 
several countries ‘hybrid orders’ exist in which a custodial and mental health ‘track’ are 
combined (e.g. England, Australia, Germany, the Netherlands), while in the inquisitorial 
systems this is related to the concept of diminished/reduced responsibility. 

Of course, indeterminacy of a sanction — in whatever manner it is achieved — is often related 
to a criterion of dangerousness/risk and the need for prognosis, while for commitment to 
(forensic or civil) mental health, mental disorder, and possibly the level of responsibility (more 
retrospective) are required. These psycho-legal criteria evoke forensic assessment, even though 
this is not always required — especially concerning risk. Indeterminacy of course also entails the 
need for mid-way (prolongation) and back-end decision-making. 

Most sentencing systems, especially in the adversarial realm, show the influence of penal 
politics in recent decades, with an increase of sentencing options for (types of) dangerous 
offenders. Possibly the dogmatic rigidity of the inquisitorial systems serves somewhat as a 
protection to this trend, even though this does not hold true for the Dutch more pragmatic 
and flexible approach to its system in recent decades. Out of all systems, the Swedish seems 
least preoccupied with risk. 


10.2.1.2 Sentences for juveniles versus adults 


All these countries have separate provisions for sentencing juveniles in place, with an am- 
bition to divert or avoid (long) custodial sentencing as a relatively general characteristic. For 
some countries, it is explicitly mentioned that the educational, pedagogical, and rehabilitative 
goals of juvenile justice evoke relatively more forensic assessment, but not necessarily from 
the side of behavioural experts, as there are often services designated for juvenile justice 
involved. In relation to behavioural assessment, the question is whether these evaluators 
should be specialised in diagnosing juveniles. 

Of course the legal minimum age for criminal liability differs. The age for the separation 
between juvenile and adult justice is generally the legal ages for adulthood/majority (typically 
eighteen), while most countries mention the possibility of exceptions. Some only mention 
the possibility of administering adult justice on certain juveniles (e.g. US, Canada), while the 
inquisitorial jurisdictions also mention the possibility of applying juvenile justice to young 
adults (up to 21 or 23 years of age). Decisions on these exceptions generally evoke specific 
forensic assessment on aspects of developmental psychology, (im)maturity, et cetera. 


10.2.1.3 Correctional facilities versus mental health facilities 


An important distinction in the type of facilities involved in the execution of sentences 
(including measures) is that between the correctional track and the (forensic) mental health 
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track. Even though the book is on sentencing, some chapters do describe diversion schemes or 
mention the role of unfitness (to stand) trial, as possible entrances into the latter track before or 
during the phase of prosecution. Of course in the trial phase, all countries have provisions in place 
for the (criminal) court to commit an offender to the (forensic) mental health track, whether it is 
related to the trial of fact after a finding of legal insanity or NCRMD (see Canada) or related to 
the sentencing trial, after a finding of non- or diminished criminal responsibility or merely a 
(severe) mental disorder (like in England, Sweden or the Netherlands). Some countries, like the 
Netherlands, allow for a ‘voluntary’ placement in this track on the basis of a special condition in a 
conditional/suspended sentence. Finally, during the execution phase, most countries mention the 
option of transfer from the correctional facility to the (forensic) mental health track (and back), 
possibly related to psycho-legal criteria surrounding responsivity, treatability, the need for 
treatment, or even unfitness for detention. 

The Netherlands traditionally has a third track in place in between the two tracks, specifically 
intended for execution of the TBS-order. On paper, many options for transfer between the three 
tracks exist, but in practice mainly transfer to the mental health track is used. It is mainly con- 
sidered a third track because of a separate legal position, however in practice, it is mainly the 
high-security level that separates it from the (forensic) mental health track. Such differentiation in 
security level can be found in most countries, within the mental health track, some patients (for 
example in England or Canada) may even have a different ‘high-security’ status and legal position 
(with restrictions) within this track. Of course within the (forensic) mental health track in general 
more assessment is being done (more or less on a daily basis), related to decisions on treatment, 
leave, prolongation, et cetera. Depending on the subject and the jurisdiction these are for internal 
use, or for decisions by a Ministry, board, or court. 


10.2.2 Decisions within sentencing and execution 


In the respective paragraphs in the country chapters, all the front-end decisions, mid-way 
decisions, and back-end decisions for which forensic assessment may be used are listed. Many 
of these have already been discussed in paragraph 10.2.1, including the possible decision- 
makers. No additional relevant distinctions are to be made here. 


10.2.3 Concepts to be assessed 


In this paragraph especially (dis)similarities relating to the concepts that are generally assessed 
are mentioned, in terms of relation to certain decisions, or in terms of substance, or in terms 
of assessment methodology. In Chapter 2 issues related to the quality of assessment of these 
concepts are discussed. 


10.2.3.1 Mental disorder 


When a mental disorder, in whatever way it is phrased in the legal text, is a criterion in any 
sentencing decision, it is considered a psycho-legal concept. This is underlined by the fact that in 
most countries in the end it is the decision-maker who legally establishes the disorder, either or 
not advised by a forensic evaluator. Of course, the scope of the concept may differ on the basis of 
the terminology, but also on the basis of the (consequences of the) decision at hand. The Swedish 
developments are a good example in this context. After abolishing the responsibility doctrine in 
1965 in favour of an imprisonment prohibition in case of presence of a mental disorder at the 
time of the trial. To narrow the scope of these consequences, in 1992 the concept was changed to 
‘severe mental disorder’, with additional clarifications of what mental states qualify as such. 
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In Germany and the Netherlands the terminology of the concept has very recently 
changed to be more contemporary, less stigmatising — e.g. “disorder’ instead of ‘abnormality’ 
(Germany, 2021) — or more in line with terminology from the behavioural sciences (the 
Netherlands, 2020). As the latter has been criticised to limit the scope of the concept, while 
the former concept was explicitly meant to be legal terminology to underline the compe- 
tence of legal decision-makers in establishing it, the old criterion ‘a defective development or 
pathological disorder of the mental capacities’ was only upheld for the decision of imposing a 
TBS-order. The main rationale was that in case of defendants who refused to cooperate with 
the evaluation, possibly leading to an absence of conclusions from the evaluator, the court 
could still establish the concept and keep society safe by imposing the measure. 

The fact that for different decisions different concepts are in place, is also visible in common 
law jurisdictions, as in England different concepts are in place for the insanity defense, the di- 
minished responsibility defense (‘abnormality of mental functioning’) or the imposition of a 
hospital order. In Australia, the so-called Verdins principles on what role mental health problems 
may play in sentencing, use a broad definition — ‘mental disorder or abnormality or impairment 
of mental functioning’ — covering all sorts of diagnoses, including situations in which no firm 
diagnosis may be established in legal practice. The Canadian concept of “disease of the mind’ is 
also broader — and materially different — from that prescribed in the DSM-5 for clinical assessment 
and treatment purposes, as (again) it is a legal concept and not a medical concept. 


10.2.3.2 Criminal responsibility/legal insanity 


More evidently a legal concept is the doctrine of criminal responsibility or legal insanity or 
culpability. Even so that in some jurisdictions, especially in the US, evaluators are not al- 
lowed to conclude on the ultimate legal issue, as this is considered trespassing on the terrain 
of competence of the legal decision-maker. In other jurisdictions similar discussions take 
place, and individual evaluators may refrain from such conclusions. 

Criminal responsibility doctrines are different in form and matter, while the form also 
shapes the matter into substance. As discussed in the described adversarial systems (maybe 
with the exception of some US states), it is a defense during the trial phase. This form, due to 
the consequence of acquittal (and/or disposal) shapes a dichotomous concept of insanity. In 
England, since 1957, additionally a diminished responsibility defense exists on account of a 
mental abnormality, but only for persons charged with murder, pleading guilty to a lesser 
charge of manslaughter. 

In the German and Dutch one-phase trial non-criminal responsibility serves as an excuse for 
the committed offence, after a finding of which no punishment can follow, while diminished or 
reduced responsibility is — or may be, in the Dutch less dogmatically sound denial of a complete 
punishment to the extent of guilt principle — a mitigating factor, creating a true graded culp- 
ability concept. The concept also traditionally plays a central role in sentencing, in the twin- 
track system of penalties and safety measures, even though in the Netherlands in recent years 
non-responsibility is no longer a criterion for commitment in a mental health facility by the 
criminal court. This is similar to the English hospital order, even though there recent case law 
and sentencing guidelines have located medical disposal options more firmly within a frame- 
work of determinations of culpability. Also in Canada and Australia culpability, as a more 
dimensional concept, plays a role in sentencing, for example as a mitigating factor. 

In terms of substance, these culpability concepts come close to the Dutch concept of 
criminal responsibility, as it only requires a general causal relation between disorder and 
offence — somewhat like the product test. In most other jurisdictions, especially in its di- 
chotomous use as a defense, a more specific relationship between offence and disorder is 
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required, via additional (cognitive or volitional) impairments in mental functioning during 
the offence caused by the disorder, is common. Moreover, even though Sweden officially 
abolished the concept in favour of an imprisonment prohibition for persons suffering from 
severe mental disorder at the time of the trial, in what is described as a ‘neo-classical turn’ in 
2008 they limited the scope of the prohibition to persons that ‘lacked the capacity to un- 
derstand the nature of the act or to act in accordance with such an understanding’. In adding 
these requirements, which preclude retrospective diagnostics again, the prohibition has al- 
most become a criminal responsibility doctrine. These changes were made after high-profile 
cases showed unsatisfactory outcomes of not having such a doctrine in place. Discussions that 
other countries have related to criminal responsibility, Sweden has related to this prohibition, 
for example also in relation to self-induced mental states through drug use. 


10.2.3.3 Dangerousness/risk 


Traditionally, in the absence of culpability due to the mental state, dangerousness acted as a 
legitimation for deprivation of liberty, not as punishment but as protection of self and others. In 
the modern criminal law theory, dangerousness did not have to be related to diminished re- 
sponsibility — as nobody was considered responsible — to legitimise preventive detention. In the 
1930s Germany introduced a measure of preventive detention (Sicherungsverwahrung), for 
dangerous offenders that were not considered mentally disordered. However, still, for im- 
position of that measure something related to the personality is required: an ‘inclination’ (Hang) 
to commit serious offences. For many sentencing decisions in the involved countries, the 
internal cause of dangerousness is still of importance: ranging from a broadly defined mental 
disorder for imposing the Dutch TBS-order, to an ‘unstable character’ for the English life 
sentence, or a volitional impairment for some US sexually dangerous person (civil) commit- 
ments. The methodology for risk assessment in such situations may therefore be different from 
decisions, in which the cause for the risk is irrelevant. In most sentencing systems in recent 
decades (indeterminate) options for control have been expanded, by adding such criteria. In 
some criteria, more external clues for dangerousness are included in the legal definitions, such as 
(frequency) of reoffending criteria, which seem less dependent on expertise. 

A common denominator among the countries is that, as new sentencing decisions including 
new risk criteria are added to the existing system, a wide range of definitions are in place, which 
are often inconsistently related to the target behaviour, to the severity of the decision, or probative 
requirements. For optimising the quality of assessment instrumentarium, see also Chapter 2, this 
lack of standardisation is a major obstacle. Another obstacle, as it is presented in the American 
chapter due to its relevance within that adversarial system, is that as new risk assessment instru- 
ments based on reoftending research, are more transparent about strengths and weaknesses, they 
may be more prone to admissibility challenges than for example clinical judgement. 

In terms of substance, the described concepts in the respective countries range from “vague 
statutory references’ or very general risks to public safety, to very specific risks regarding the 
target behaviour, for example, the ‘health or welfare of one or more animals’. Another 
distinction that can be found is that some definitions also include risk for psychological harm. 
Of course psychological harm caused by the index offence could be a factor in determining 
such risk, but may also be an independent, for example aggravating, factor in sentencing. 
Especially in the English chapter, it is discussed whether victim impact statements may be 
enough basis for such a finding or if also behavioural assessment is required. In the 
Netherlands, possibly because of this uncertainty there seems to be some reluctance towards 
including psychological harm in (risk) definitions, as most are restricted to physical violence. 
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Finally, in most countries it is mentioned that for civil commitment in addition to risk to 
others also the risk to self is incorporated. 


10.2.4 Forensic assessment and procedure 


In describing the proceedings to obtain forensic assessment, chapters focus almost exclusively 
on the trial phase. Evidently, in the execution phase, the decision at hand will more auto- 
matically trigger the necessary information to make that decision. In the trial phase, however, 
more (sentencing) options are open, so information is required also more broadly. 

In the inquisitorial systems, it is quite common that for some impactful measures based on 
psycho-legal criteria forensic assessment is required. As in Sweden, there is often a short 
assessment, before a comprehensive assessment is being ordered. A comprehensive assessment 
is required for imposing coerced forensic mental health care. Similar requirements exist for 
certain safety measures in Germany and the Netherlands. For other decisions, for example on 
criminal responsibility, assessment may not be obliged but is necessary to answer the legal 
question at hand. In these inquisitorial countries assessments are typically court-ordered. So 
when the court wants to have the option of imposing a certain sanction for which assessment 
is required, it has to make sure the assessment has been done. Therefore, also fitting within an 
inquisitorial system, in Germany and the Netherlands, in preliminary proceedings also the 
prosecution may order the assessment in the common interest of having the assessment in 
place before the one-phase trial. Options for the defense are discussed in paragraph 10.4.1. In 
practice, some criteria related to the offender and the severity or characteristics of the offence 
may induce the initiation of an assessment. 

As it has been described in paragraph 10.1.1.2 that in the adversarial jurisdictions the sen- 
tencing trial may be less adversarial than the trial of fact, in most jurisdictions the courts will 
order (behavioural) assessments — sometimes as a statutory requirement — for decisions they 
have to make (e.g. Canada), possibly on the basis of information that is presented to them by 
probation services or the National Health Service (e.g. England), or the department of Justice 
(Australia). Of course behavioural assessment may also be initiated by the parties, in case of the 
defense generally when legal aid allows it. The Australian sentencing trial seems to be most 
adversarial of the countries involved, as it is the responsibility of the parties — in practice mostly 
the defense — to bring any relevant matter, which it wants the judge to take account of, in the 
sentencing process under the attention. The burden of proof is higher for aggravating factors 
(beyond reasonable doubt) than for mitigating factors (balance of probabilities). In an in- 
quisitorial system like the Dutch, the burden of proof for psycho-legal criteria related to 
sentencing is even lower: plausibility. In the US, for a sentencing trial information from an 
expert commissioned by one of the parties will often be shared with the other party, even 
overcoming assertions of attorney-client privilege. And for impactful decisions, such as capital 
cases or sexually dangerous person commitment proceedings, often by practice or by law, two 
evaluators (for risk assessment) are required, one retained by or appointed for each party. In 
some US states, certain decisions — like the conditional release of an insanity acquittee — actually 
require three forensic evaluators (including one appointed by the court). 


10.3 Safeguards for the quality of forensic assessment 


10.3.1 Requirements in law and policy 


Safeguards for the quality of forensic assessment in law and policy can be divided in three 
types, as mentioned in the subparagraph titles below. 
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10.3.1.1 Requirements for the type of forensic assessment for certain decisions 


Already mentioned in paragraph 10.2.4, these safeguards are directed at what type of as- 
sessment is necessary for a few impactful decisions within sentencing. As these requirements 
generally concern the type of assessment, instead of the quality of the assessment, they may 
not even have to be mentioned in this regard. However, it can be argued that the common 
requirement of multiple or multidisciplinary assessment is in service of (judging) the (inter- 
rater) reliability of the assessment. In Germany provisions can be found that for some crucial 
decisions (e.g. privileges for detainees within preventive detention or sexual and violent 
offenders), the assessment has to be undertaken ‘especially thoroughly’ by the forensic expert, 
which is deemed rather vague and questionable in terms of practical effects or judicial 
control, while for other decisions (e.g. on hospitalisation) a psychiatric evaluation is required 
and a report from a psychologist does not suffice. Of course, this is in service of the re- 
quirement of having the specific expertise for a certain assessment. 


10.3.1.2 General requirements in (procedural) law related to forensic expertise 


These requirements may be divided in provisions defining an expert and how the evaluation 
should be conducted and reported versus provisions on rules of evidence or how a court may 
assess the quality of an assessment and react to a substandard evaluation. 

Beginning with the latter, paragraph 10.1.1.3 already explains how in adversarial jur- 
isdictions admissibility, as part of the rules of evidence, is much more of an issue than in 
inquisitorial systems. On the other hand, when it comes to sentencing hearings, even 
in adversarial jurisdictions the rules of evidence of the trial of fact do not similarly apply, so 
that — like in Australia — judges may consider any evidence they consider to be of assistance to 
the sentencing task. Nevertheless, for Canada the law of evidence is mentioned as the primary 
safeguard for the quality and reliability of forensic assessments, even in the context of the subject 
of this book. It provides that opinion evidence — in the form of a forensic assessment or 
otherwise — is not admissible unless it satisfies certain conditions, as they are developed in case 
law. Such conditions generally apply to all sorts of forensic expertise brought before courts, not 
only behavioural expertise. However, in Australia (Victoria to be precise) some specific re- 
quirements related to behavioural forensic assessment for sentencing came forth out of the 
judiciary, albeit not through case law. Next to an expert witness code of conduct, since 2017 a 
Supreme Court of Victoria ‘Practice Note’ is in place, called Sentencing Hearings: Expert Reports 
on Mental Functioning of Offenders. It covers both explanations of substantively relevant issues and 
procedural requirements related to the expert and evaluation, and was created by a committee 
consisting of representatives from all relevant bodies and academics. 

Remarkably for a common-law system, England has codified regulations in place for 
prescribing requirements for expertise, through a section in the Criminal Procedure Rules. 
Similar to inquisitorial systems without a two-phase trial, general requirements in such codes 
apply to all sorts of expertise and to both the phases of fact and sentencing. As most of these 
requirements are either of an ethical nature or a safeguard for the quality of the evaluator 
him- or herself, they are discussed in paragraphs 10.3.2 and 10.3.3. However, a common 
requirement present in such provisions that is directed to the quality of the assessment is that 
on the reliability of the methods used, which should be commented on in the report. For the 
Netherlands it has been argued that in behavioural expertise, these requirements are generally 
not adhered, as some of the idiographic methodology used is not easily explained. As Sweden 
has a two-phase assessment, certain requirements — especially for the comprehensive eva- 
luation — are laid down in law. Some of these are related to reliability, such as the use of 
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different sources of data — like also the Australian Practice Notes demand to not solely rely on 
self-reports — and teamwork, while others are more related to validity, such as that the 
evaluation has to be done as soon as possible and under conditions that are as representative as 
possible. For the report itself, requirements exist on transparency and traceability (e.g. 
Germany), clarity and simplicity, including the explanation of terms that are not generally 
known is explained (e.g. Sweden), give details of any literature or other information which 
the expert has relied on in making the report and of the substance of all facts given to the 
expert which are material to the opinions expressed in the report, or upon which those 
opinions are based (e.g. England). 


10.3.1.3 Requirements on what risk assessment method or tool to use 


As explained in Chapter 2, especially in risk assessment the methodology, or the use of tools, 
is eligible to be empirically researched in a way that leads to scores for predictive validity. 
Therefore, in some jurisdictions requirements exist in law or policy about what method/tools 
to assess risk with for a few decisions within sentencing. Swedish law requires the use of a 
structured method based on ‘science and proven experience’. In the English chapter the 
example of Scotland is mentioned, where a specific Risk Management Authority was es- 
tablished, with a statutory duty to set standards for the assessment and management of risk 
related to the decision on an Order for Lifelong Restriction. It emphasises a formulation- 
based approach, based on a review of a comprehensive range of information and evidence. 
“Assessors are expected to select empirically supported risk instruments and other relevant 
assessment tools that are appropriate to the individual case’. Only in some US jurisdictions 
and the Netherlands, it is mandated that certain risk assessment tools be used in certain 
sentencing contexts. In the US it includes criminogenic and violence risk assessment tools 
developed by the federal government for use in federal jurisdiction probation and prison 
decision-making, and Virginia’s requirement that a particular sexual criminogenic risk as- 
sessment tool be used in sexually dangerous person screening. In the Netherlands it includes 
the use of structured professional risk assessment tools in applications of leave during the 
TBS-order and the use of structured risk assessment next to an offence analysis for transfer 
from prison to forensic mental health. Of course overall, even when the use of a certain tool 
is not mandatory, often risk assessment tools are used on the basis of disciplinary guidelines. 


10.3.2 Disciplinary and ethical requirements 


Disciplinary and ethical requirements show a great deal of overlap. In the context of the 
subject of this book, a distinction can be made between requirements of conduct related to 
evaluation in the forensic (criminal law) context and requirements of conduct related to the 
profession of the behavioural discipline at hand, in this case mainly the diagnostic process. 
The former can be mainly regarded as duties to the court (and/or parties or the proceedings 
in general), while the latter are mainly duties to the patient (or the interests of — the quality of 
health care in a broader sense). Examples of requirements may be found in which these duties 
align — like honesty — while there are also examples of requirements in which these duties 
conflict with one another — as for example confidentiality is overruled by the duty to report 
in the legal process. The former requirements may be regulated in criminal law (including 
case law) or policy, while the latter are generally found in health law. Both types of re- 
quirements may be found in Code of Conduct-type rules from regulatory bodies, as well as 
in guidelines from professional organisations. The purpose of this paragraph is not to give a 
complete overview of these duties, but to describe in what way these duties are being 
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safeguarded in the different countries and how these duties may differ in relation to the 
context of these jurisdictions. 


10.3.2.1 Duties related to the forensic context 


Differences can be observed in the level on which these duties are regulated. Of course the 
level on which they are regulated determines the manner in which they can be enforced (see 
paragraph 10.3.4). In Canada and the US case law seems to be the most important source of 
these duties. In England, the mentioned Criminal Procedure Rules are ‘highly prescriptive 
and detailed in defining the expert’s duty to the court, and in specifying what a report must 
contain and what must be disclosed’. These rules, and the corresponding declaration, indeed 
seem much more detailed than is common in the codified provisions in the inquisitorial 
jurisdictions. In the Netherlands, this can in part be explained by the fact that the code 
establishes a Netherlands Register of Court Experts, with its own regulations and Code of 
Conduct. Another explanation may be found in the differences between the adversarial and 
inquisitorial system. 

For example, the requirement of impartiality can be found in all countries, however, in an 
adversarial context it requires a much more detailed elaboration. For example in the 
Australian context, the mentioned Practice Note on forensic assessment for sentencing notes 
that ‘the function of an expert witness is to assist the Court, not to advocate for the interests 
of a party’, after which a detailed elaboration of related requirements follow, which is ex- 
tensively covered in the chapter. Several of these requirements will not (soon) be found 
within an inquisitorial system like the requirement never to alter a report or an opinion at the 
request of the commissioning party, or report any such attempts, or when requested disclose 
the records of any examination to the other party. Related to the latter requirement is that of 
recording examinations in service of controllability of inferences made, which is frowned 
upon in an inquisitorial system based on trust (like the Netherlands). 

An issue related to impartiality, but also to forensic requirements of giving unbiased 
opinion or avoiding conflicts of interest, as well as disciplinary requirements of confidentiality 
and non-maleficence, is whether or not the subject’s treating practitioner may report to the 
court. Even though this issue is dealt with differently within jurisdictions, it is not related to 
the distinction between adversarial and inquisitorial justice. While in the US for example it is 
often considered a matter of principle, it is not an uncommon practice in England, even 
though guidelines will encourage the evaluator to report on it. In the Australian chapter, a 
compromise is mentioned that treating practitioners may only report on information relevant 
to treatment. However, in the Netherlands treating practitioners of patients within safety 
measures based on dangerousness, are explicitly asked to report on risk at prolongation 
hearing, with due consequences for the continuing therapeutic relationship, while in 
Germany the law explicitly mentions that it should be an evaluator not involved in the 
treatment. 

As it is also the duty of the expert to respect the rights of the examinee, of course the right not 
to cooperate with an evaluation, derived from the principle not to cooperate with one’s own 
conviction, which stretches out to sentencing, is worth mentioning here. Even though such a 
requirement is rights-based (like the right to be informed or to correction) and not related to 
safeguarding the quality of the assessment, of course it impacts the quality of the dialogue in 
court. Of course there is a distinction between a pathological or strategic refusal. In the 
Netherlands, it is even required to write a report on the refusal and on what may be concluded 
within the boundaries of the discipline, on which the court may still base impactful decisions 
like imposing a TBS-order. In Germany, a second evaluation may be issued after a first has been 
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refused. This suggests that cooperation may depend on the expert at hand. In that sense, 
defense-initiated evaluations in adversarial justice are less likely to be refused. 


10.3.2.2 Disciplinary duties 


It is customary that many of such duties are set out in guidelines. A distinction can be made 
between guidelines from governmental regulatory bodies and professional organisations. In 
the Netherlands not only the mentioned Register is in place but also a National Institute of 
Forensic Psychiatry and Psychology (NIFP), with its own guidelines. And Sweden has a 
National Board of Forensic Medicine, which also issues regulations, for example on the 
comprehensive forensic evaluation. Both these bodies have created formats for reporting and 
have some sort of peer review system in place as a safeguard for the quality of a certain report, 
which is called ‘feedback’ in the Netherlands and a ‘second-opinion process’ in Sweden. 

All countries have professional organisations in place, which have their own guidelines, and 
possibly codes of ethics or conduct in place. In Canada, professional regulatory oversight occurs at 
the provincial and territorial level. Of course guidelines are in principle not binding, but they may 
be incorporated in licensing statutes and regulations, giving such the force of law. Generally, 
associations will exist for psychiatrists or psychologists, while sometimes specific associations exist 
for forensic psychiatry and/or psychology, issuing own guidelines (like the American Academy 
of Psychiatry and the Law). While the general professional associations will have guidelines on 
treatment and diagnostics in place, they may also issue guidelines on providing forensic expertise 
(often in collaboration with relevant legal stakeholders). It is not uncommon that multiple laws 
and guidelines cover similar requirements within a single jurisdiction. The four ethical principles 
of the British Psychological Society provide a nice overview of the contents of most require- 
ments: respect, competence, responsibility, and integrity. Staying within the limits of one’s 
competence is a requirement often found in the forensic context. It raises the question for 
example whose competence it is to do a risk assessment. As such guidelines do not apply to other 
professions and are not even in place for criminologists or parole/probation officers performing 
risk assessments, this lack of quality safeguards and the lack of behavioural knowledge are 
especially scrutinised in the American and Dutch perspectives. 

In Germany, the most important guidelines, called ‘recommendations’ or ‘minimum re- 
quirements’, in this context were actually created (starting in 2005, but updated) by a private 
group of psychiatrists, psychologists, legal practitioners and criminologists. They offer legal 
information and practical guidelines for the evaluator, including ‘pragmatic solutions to the 
current state of scientific knowledge’. They are mentioned as the most important safeguard 
for the quality of assessment in Germany. Also, because some high courts have started to use 
these requirements as a benchmark for the quality of forensic assessment. 


10.3.3 Requirements for the evaluator 


The two most important safeguards for the quality of the evaluator are licensing or regis- 
tration and training. The two are generally connected, as finishing a certain training results in 
a certain license, while continued practice and training are often prerequisites for continued 
registration. Differences can be observed in the level of specificity of the license or regis- 
tration: clinical work, forensic clinical work, and court expert work. Moreover, differences 
can be observed in the necessity of having such licenses for court expert work. 

Probably the most stringent specific registration is that of the Netherlands Register of 
Court Experts, as mentioned in the Code of Criminal Procedure. Only in extraordinary cases 
can someone be appointed as an expert who is not in the register. The register is only 
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applicable to reporting for the criminal trial, not to decisions within the execution of sen- 
tences. Initial registration follows after accomplishing a specific forensic training of the NIFP 
and an exam in which also three reports are being judged by three reviewers. But the re- 
gistration has to be renewed every five years, on the basis of new reports, while peer review 
and training requirements have to be met in the meantime. For the nine months of NIFP 
training only licensed psychiatrists and clinical psychologists are eligible. 

In other countries only such licenses may suffice for acting as a court expert. In Sweden, 
forensic experience may be an additional criterion, while for being a team member for a 
comprehensive assessment one has to be employed by the National Board of Forensic Medicine. 
The Scottish Risk Management Authority mentioned earlier is also responsible for the accred- 
itation of practitioners who are authorised to prepare a detailed ‘risk assessment report’. Some US 
states, next to being a licensed health care worker in that jurisdiction, also require that mental 
health professionals acquire special certifications to engage in forensic work, while administrative 
agency may then keep a register of certified evaluators. But a judge ultimately decides whether a 
professional, proffered as an expert witness, is so qualified given the professional’s education, 
training, experience, knowledge, or skill. In some countries, for example, certificates or titles may 
be earned for Forensic Psychiatry (e.g. Germany, Australia) and Forensic Psychologist (e.g. 
Australia), but it is not required to have such a formal ‘forensic’ qualification in order to be able to 
give evidence in court. Nevertheless, these specialisations can help to establish the quality of the 
witness. In Australia, while for the trial of fact, an expert witness must have specialised knowledge 
based on his or her training, study, or experience, the same restrictions do not exist at the 
sentencing stage, unless in a specific case the court chooses to direct that they apply. The Practice 
Note however requires specialised knowledge. In the Australian chapter the discussion is men- 
tioned on whether experts should also work in clinical practice, as it used to be frowned upon if 
they didn’t but no longer is. In most countries this is the case, as the amount of cases allows for it. 

The level of post-graduate training differs per country as well. In England there is no single 
system of accredited training or qualification specifically for expert witness skills amongst psy- 
chologists and psychiatrists, so they are dependent on non-obligatory sources of training from 
commercial or membership-based organisations. Such organisations exist in most countries, for 
example facilitating more informal peer review programs or interprofessional dialogue (like in 
Australia). ‘Access to high-quality training and continuing professional development is therefore 
available for expert witnesses who seek it, but not every expert witness will do so’. In Canada 
however, the high quality of postgraduate training that forensic mental health professionals re- 
ceive, coupled with ongoing requirements of Canadian governing regulatory bodies for con- 
tinuing professional development, is considered an important quality safeguard. 


10.3.4 Enforcement of requirements 


10.3.4.1 In the (sentencing) proceedings at hand 


There are different ways through which the requirements discussed in the former paragraphs are 
enforced. In any decision within sentencing in the broad sense, the decision-maker at hand will 
decide on whether to admit, use, or how to weigh the expertise provided for the relevant 
decision on the basis of quality safeguards. But of course, as mentioned in the American per- 
spective also the parties will help to ‘safeguard forensic evaluation quality through challenges to 
forensic evaluators as being unqualified to function as expert witnesses, or challenges to the 
admissibility of their opinions as being the product of insufficient information or unreliable 
methods. They also challenge admitted expert testimony via cross-examination and the pre- 
sentation of opposing expert testimony’. Of course, this is less of a safeguard when the expert does 
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not give oral testimony in court, which is generally the case in the Netherlands. These options 
will be elaborated on in paragraph 10.4.1, including the laws of evidence on which they are 
based. In Germany, the court can have subsidiary reactions to the poor quality of evaluation like 
ordering improvements or withholding (part of the) remuneration for the evaluator if the eva- 
luation is considered worthless. Of course, more general reactions may be appointing another 
expert, or a party appealing the decision made on the alleged poor quality report. In the Canadian 
and Australian chapters, a consequential dynamic of enforcing quality is described after expert 
evidence is not being admitted or used in court. The reputation of the forensic assessor might be 
adversely impacted, by the court writing a decision on the issue. As these are public, decisions of 
this nature are of interest to professional colleagues, and sometimes even attract media attention. 
‘In short, reputation matters, and judicial comments contribute to a process of natural selection 
wherein poorer quality expert evidence is likely to result in fewer future referrals for the expert 
involved. This quality assurance mechanism for expert evidence, although rarely commented 
upon, may in practice be the most important of all’. 


10.3.4.2 Additional malpractice proceedings 


In the Netherlands, an expert who performs too little evaluations, performs substandard or 
undergoes too little training or review, will not come through the (re-)registration process of 
the NRGD. Of course, this is not a safeguard for every individual evaluation and therefore 
only suffices when the substandard performance is structural. In addition, in most countries it 
is possible for professionals who engage in ethically or disciplinary substandard practice to be 
sanctioned by professional organisations. Expulsion from the organisation of course does not 
mean that one can no longer practice. That is different from decisions of licensing authorities 
or disciplinary courts, generally after a complaint from the examinee, but possibly also from 
judges or other participants in the court case, such as the expert from the opposing party 
(maybe after tactful confrontation). Additional training, suspension or revocation of licenses, 
or the right to practice are common sanctions. In the examples mentioned in the country 
chapters, the situation of diagnosing someone as disordered or dangerous without having 
examined the defendant in person is mentioned several times. Again, in addition, it may be 
possible for the evaluators to be sued in civil malpractice cases. This is rare in general, but 
even less common in the continental European jurisdictions. Of course lability depends on 
the conduct and on the rules related to immunity. In most countries, absolute immunity from 
civil liability is enjoyed for reports and testimony. However, US jurisdictions may still allow 
for potential liability for negligence in the actual conducting of a forensic evaluation. Also in 
England, this is a relatively new reality reversing a longstanding tradition of immunity for 
expert witnesses that protected them from retaliatory action by disappointed civil litigants or 
criminal defendants. The authors of the American chapter believe ‘that the costs of defending 
against such lawsuits, regardless of whether a plaintiff ’s suit is likely to succeed, serve as a 
practical deterrent to mental health professionals from engaging in subpar practices’. 


10.4 Safeguards ‘against’ the limited quality of forensic assessment 
10.4.1 Questioning the assessment by the defense 


10.4.1.1 Adversarial versus inquisitorial justice 


The options for the defense to contest forensic behavioural assessment differ hugely between 
adversarial and inquisitorial justice systems (even though in both systems when all else fails 
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the options from paragraph 10.3.4.2 remain). As the Canadian authors eloquently put it: 
“courts rely on the mechanics of the adversarial process to bring to light any instances where 
proposed expert evidence falls short of that required for admissibility’. These mechanisms are 
twofold, as described in the American perspective. “The first is cross-examination of the 
adverse expert by the attorney, potentially informed ahead of time by a retained expert 
consultant’s review of the adverse testifying expert’s work. The second is the presentation of 
countervailing expert evidence and testimony from a retained evaluating expert, or a non- 
evaluating expert on the generally applicable science’. In Australian legal practice however 
contesting is not the applicable word, as in sentencing hearings there is in the vast majority of 
cases a single expert, briefed by the defense. In the American system for the trial of fact, there 
may even be an admissibility hearing before the actual trial, in which the parties could argue 
the inadmissibility of the other party’s expert’s evaluation. As such a hearing may not be 
required for many sentencing and disposition matters, their spirit may be incorporated by 
judges in individual cases. There, another option for challenges to forensic evaluations can 
also be raised via argumentation on appeal or petitions for habeas corpus relief. In England 
however, appeals against sentence are rarely successful, as the judge is allowed a wide margin 
of discretion and the Court of Appeal will only interfere if the sentence was ‘manifestly 
excessive or wrong in principle’. Procedurally barriers exist as well, as a person wishing to 
appeal needs leave to do so, while just the wish for behavioural evidence of higher quality is 
generally not enough of an argument. In Canada, a somewhat similar barrier (leave) for 
appeal exists through the limited ability to appeal from questions of fact. Even though in 
Canada, the admissibility of evidence is a question of law, and any party to the proceedings 
may advance an appeal on the basis of an alleged error of law, however, the decision to accept 
or reject the evidence itself, in whole or in part, is a question of fact. In words from the 
English perspective: “This underlines the importance of ensuring as far as possible that clinical 
evidence at the trial is correct. It may not be possible to review it on appeal’. 

As in inquisitorial justice there generally is a one-phase trial, combining the trials of fact and 
sentencing, it is understandable that there are no such obstacles for an appeal. In the 
Netherlands, especially the requirement that the evaluation is not older than a year, while 
appeal procedures may take longer, often results in a new evaluation. At the beginning of the 
proceedings in first instance, as the expert is generally appointed by the court, the defense may 
have some influence on the choice of expert through making a suggestion. Even though this is 
not a right of the defendant, and formal complaints are not possible, it may be granted. Of 
course after the evaluation, for example at the trial, the defense may try to argue that the expert 
evidence is of poor quality. While in Germany experts are more commonly present at the trial, 
for the Dutch attorney it is wise to call the witness to the hearing. Since in an inquisitorial 
system, the court asks the expert questions first, many questions will already have been an- 
swered, rendering the questioning by the parties without a true nature of cross-examination. A 
request for counter-expertise will only be granted if the courts ‘finds itself insufficiently in- 
formed’, which is generally not the case. Two other Dutch procedural provisions for testing the 
quality of an expert evaluation exist. First of all, a controlling expert may be appointed by the 
defense, also to be present during interactions with the defendant. As this accompaniment is less 
imaginable in case of a diagnostic interview than in case of DNA-analysis for example, this 
option is not often used for behavioural assessment. The alternative of audio(visually) recording 
such interviews, is also uncommon. Same is true for the option to have the report evaluated by 
another expert, even though this is more imaginable for behavioural assessment. In Sweden, 
such an option for a second opinion exists in requesting the court to order a review of the 
comprehensive evaluation by the National Board of Health and Welfare, but again the request 
will not be granted if the court considers a second opinion unnecessary. In all three inquisitorial 
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jurisdictions the option exists for the defense to commission its own expert evidence alongside 
the State’s official investigation, providing the case with a somewhat adversarial character (or 
even a battle of experts), however as this is alien to the inquisitorial system they may somewhat 
disrespectfully be called ‘party-assessments’ or “party-experts’, hinting at issues regarding im- 
partiality. But there are other obstacles for the defense on this route, one being financial. 


10.4.1.2 The possibility for legal aid 


The costs of the ‘party-assessment’, at least in the Netherlands, have to be advanced by the 
defense (or defendant). If a report is eventually used in court, the defense can motivate 
afterwards that the costs have to be reimbursed by the State. However, the defense generally 
wants to have the opportunity not to submit the report in the proceedings, for example, if the 
conclusions are not in line with the desired strategy, rendering reimbursement of the costs 
unsure. These obstacles make these assessments unpopular among forensic experts, also as 
neutrality and objectivity are an issue, while in the end courts may be prone to follow the 
‘official’ assessment anyway. Via this route defendants cannot be evaluated in an observation 
clinic, for example, leading to complaints from the perspective of equality of arms, which in 
inquisitorial systems is actually not completely applicable. 

Nevertheless, even in adversarial systems, financial issues may hinder the commissioning of 
an expert by the defense at sentencing hearings. Ordinarily, the offender must bear the costs 
of (the attorney and) commissioning an expert to write a report or appear in court. However, 
where they lack means to fund an attorney or expert’s involvement in their case, they may 
call on financial support. If the representing lawyer demonstrates legitimate grounds for the 
need for mental health expertise in order to assist the courts, these evaluations are generally 
funded, as is mentioned in the Australian perspective. It is noted in the Canadian perspective 
that ‘mentally disordered individuals accused of a crime cannot necessarily be expected to 
have the personal resources or family support required to fund a robust legal defense’. As the 
amount of public funding available to counsel depends on the tariffs and guidelines in place in 
each Canadian region, and in some cases appear to be wholly inadequate in terms of both the 
rates of pay and the scope of compensable work, the situation in British Columbia was 
described by one lawyer as ‘scandalous’, representing a significant barrier to access to justice. 
In the US, case law at least provides for a due process right to a court-appointed mental 
health expert in responding to expert forensic evidence of future dangerousness as an ag- 
gravating factor for capital sentencing. With such court-appointed experts, defendants 
however may not enjoy the benefit of attorney-client privilege, such that the results of the 
evaluation cannot be kept from the prosecution even if unfavourable to the defendant. 


10.4.2 Questioning the assessment by the court 


In inquisitorial justice systems, the court itself will do most of the questioning of the experts. 
Procedures for judicial bodies within the execution of sentences are also inquisitorial in nature. 
As mentioned, it is not self-evident in the Netherlands to call experts to court, as efficiency 
deliberations often lead to decisions based on written reports. It is therefore necessary for the 
court to study the report way in advance so that experts may be called if there are any 
questions. If the expert is registered, it is less necessary to assess the quality of the evaluator, so 
that the quality of the report and conclusions remain as the subject of questioning. In Germany, 
however, it is the responsibility of the court in any case to convince itself that the evaluator has 
sufficient experience and expertise. In judging whether the assessment meets certain quality 
standards, there are no binding criteria, even though the mentioned ‘minimum requirements’ 
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have been adopted by some courts as such. If the court has doubts and questions concerning the 
assessment, it can ask the evaluator for amendments or a clarifying statement. The court may 
dismiss the expert opinion (or give less or no weight to its evidentiary value), for example, if the 
expertise of the evaluator is questionable, if the opinion is based on false factual assumptions, if 
it is contradictory or if there is another expert with superior methods. In all inquisitorial sys- 
tems, also the court can ask for a new evaluation, or a second opinion, critically evaluating the 
first evaluation. In Sweden, as mentioned, this will be done by the National Board of Health 
and Welfare. In practice, however, empirical studies show in these three jurisdictions that such 
instruments are hardly used and that the conclusions of the initial assessment are generally 
followed. In the Swedish perspective, it is noted that judges not only lack criteria by which to 
judge the evaluation but also lack knowledge on behavioural expertise. In some Dutch ju- 
diciary boards within the execution of sentencing, behavioural experts are present, however, 
similar to parole or review boards in some adversarial countries. 

As in adversarial justice, as mentioned, the court relies on the characteristic mechanisms, 
they often incline against an activist approach. ‘Instead, they rely on counsel in the discharge 
of their duties in the adversarial process to conduct the necessary questioning and bring to the 
court’s attention any frailties in that evidence’, as is mentioned in the Canadian perspective. 
That may even explain why in England, and in Australia for less serious matters, it is 
mentioned that in many cases written reports are considered without additional oral evi- 
dence. The court however ultimately has to decide on admissibility of evidence or the 
weight it has to be given in the decision. In all adversarial jurisdictions this is decided on 
aspects of the quality of the evaluator and the evaluation. In England, in practice it is unusual 
for an expert’s credentials and methods to be extensively examined, and perhaps more 
common after listing their qualifications ‘to hear uncomfortably courteous references to 
being “distinguished” or “highly experienced”’. On occasions, however, the expert’s qua- 
lifications and methods will be sharply tested in cross-examination or by a judge. 

For the substantive testing of the reliability of their reports, all adversarial jurisdictions have 
‘tests’ or other tools for the decision-makers in place, which differ in specificity/applicability 
related to the sentencing context and detail. The Practice Note mentioned in the Australian 
perspective is specifically for sentencing, while in other jurisdictions tests for the trial stage are 
or may be applicable in that context. The latter tests may not be as stringently applied in the 
sentencing hearing, as the rules of evidence are often more leniently applied than in the trial 
of fact. In the American perspective it is mentioned that at the sentencing stage, expert 
evidence is generally admissible, so that it becomes a question of weight, which can vary 
based on the sufficiency of evaluator expertise, methodological reliability (or validity, as this is 
often assessed under the heading of reliability), relevance to specific legal questions, cred- 
ibility or persuasiveness of the testimony. In proceedings before Canadian mental health 
Review Boards, the restrictions on the admission of expert evidence are more relaxed. This is 
attributed to the inquisitorial nature of the process, and in part a reflection of the expert 
nature of Review Boards, which include members with expertise and experience in psy- 
chiatry and mental health training. “These members are well-equipped to critically engage 
with information presented in forensic assessments, and to question the assessor directly in the 
course of Review Board hearings’. Production of additional evidence, including further 
assessments, may be ordered if they find that the evidence falls short. 

When it is up to legal judges to assess expert evidence they are supported by the mentioned 
tests or tools. In the Practice Note, the need for judges to critically assess the forensic mental 
health evidence is implicit: ‘[iln order to evaluate what reliance to place on an expert report, 
the sentencing judge needs to know the purpose of the report, the relevant qualifications and 
expertise of the expert, the expert’s opinions and the factual foundation of each opinion’. For 
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evaluating the qualifications of the expert, the Practice Note includes two Schedules for 
assistance. They address matters such as the roles of the different professional organisations 
working in the area, and the meaning of the various titles, qualifications, and endorsements a 
judge may encounter. Not complying with the requirements of the Practice Note or the 
Expert Witness Codes of Conduct may lead to inadmissibility or limited weight. In England, 
extensive Criminal Practice Directions are in place as derived from the Criminal Procedure 
Rules, to aid the court in ‘actively enquiring’ into factors that may affect the reliability of the 
expert evidence. These factors go so far as to include identifying potential flaws in hypothesis, 
assumptions, data, methods (execution and appropriateness), inferences, and conclusions. In 
the Canadian ‘White Burgess test’ for admissibility of expert evidence, after a first step testing 
relevance, the expert nature of the matter (outside the knowledge of the decision-maker), 
adherence to other laws of evidence, and qualifications of the expert, in a second step a cost- 
benefit analysis is required, balancing significance versus factors like introducing time, pre- 
judice and confusion. The test is this stringent, among other things to avoid the expert to 
usurp the role of decision-maker. In the US chapter, it is mentioned that, next to legal 
admissibility tests, ‘scholarly resources are available to assist legal professionals with more 
critically appraising and challenging forensic evaluations and related expert mental health 
testimony’. However, in practice available case law suggests for example that legal decision- 
makers are generally uncritical of both structured and unstructured risk assessment testimony. 
Little empirical evidence is available for more generalised inferences, however for certain 
decisions — such as imposing a hospital order in England or a sexually dangerous person 
commitment in a US state — a high level of concordance between evaluator opinions and 
court decisions exists. An English study from about 30 years ago concluded that psychiatric 
reports commissioned by defense solicitors had a higher likelihood of rejection than reports 
commissioned by courts, a finding which has a somewhat inquisitorial ring to it. 


10.4.3 Other questioning of the assessment 


Under this heading, other relevant provisions and practices could be mentioned. In the English 
perspective, specific provisions are mentioned that create a possibility for the prosecution if it 
considers that a sentence should be challenged because it is ‘unduly lenient’. In the American 
perspective, the possibility is mentioned for professional societies and other groups to submit 
amicus curiae (non-party informational) briefs in appellate case that raise significant issues about 
forensic evaluation, especially dangerousness assessments. Well known examples have tended to 
call for respect for scientifically supported risk assessment practices, including an appreciation for 
the limits of the state of the science. However, courts may still admit clinical judgement as a risk 
assessment. In other countries, this practice has not been replicated in this context. In the Dutch 
perspective a provision for mandatory counter-expertise is mentioned regarding the execution of 
the TBS-order, for prolongation after every four years and for (continued) placement on a so- 
called ‘longstay’ ward. The obligatory independent advice is understandable, as the initial advice is 
being given (or application is being made) by the treating TBS-facility. 


10.5 Safeguarding the quality of decision-making when confronted 
with disagreement between experts 
10.5.1 Dealing with disagreement 


Another way in which the limitations of forensic behavioural evaluation come to light is through 
disagreement between evaluators. Evidently, decision-makers in adversarial jurisdictions are more 
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accustomed to disagreement than those in inquisitorial jurisdictions, as being confronted with 
opposing opinions is actually part of the (safeguards of the) system. Nevertheless, in all jur- 
isdictions some types of cases or decisions may especially evoke disagreement. These will be 
described first, after which possible ways of dealing with disagreement in the respective countries 
are discussed to try and ensure optimal decision-making, both from the side of the evaluators and 
from the side of the decision-makers. 


10.5.1.1 Decisions or cases, which especially evoke disagreement 


Two reasons may be identified that render certain cases or decisions more prone to dis- 
agreement. Obviously, the higher the involved stakes, the more scrutiny will be placed on 
unfavourable outcomes of evaluations from the perspective of the parties. In addition, de- 
cisions or cases, which touch on current scientific debates or difference of opinion among 
professionals, may incorporate that debate into the decision-making process. 

Several examples of high stakes are mentioned, among which of course capital sentencing and 
sexually dangerous person commitment in the US. In England, disagreement can be particularly 
prominent in murder trials in which a defense of diminished responsibility is pleaded by the 
defendant but not accepted by the prosecution. In Canada, there are circumstances mentioned for 
which courts or Review boards may order a new assessment, including cases where fitness to 
stand trial is an issue. Cases, which evoke current scientific debate include risk assessment for 
front-end sentencing decisions, for reasons described in Chapter 2. Also adversarial allegiance/ 
partisan potential of evaluators that can manifest in the scoring of risk assessment tools, and 
multicultural generalizability issues in risk assessment, are hot debates in this respect. In the Dutch 
chapter, a case is mentioned in which about six evaluations were being done by several eva- 
luators. The circumstances, a case of double homicide by an asylum seeker after a change in his 
antidepressant medication, touched on two scientific issues for which little evidence-based 
knowledge exists: multicultural aspects (again) and pharmacodynamic aspects. 


10.5.1.2 Options for the evaluators 


As for impactful decisions multiple, or multidisciplinary, or a team evaluation is required, also in 
inquisitorial systems disagreement will be experienced. Traditionally, the idea among experts 
was/is that decision-makers are not helped with differences of opinion. Therefore they have 
become accustomed to discussing the outcomes of their separate evaluations, in which they 
strive for consensus, before writing the final report. Even though this may also be considered as 
a safeguard, through a form of peer review, as a consequence, possible disagreement that existed 
initially is obscured from the decision-maker. In Germany, this has led to a debate about the 
added value of a second evaluator, also in light of the shortage of experts. Only when consensus 
deliberations do not lead to agreement on (some of) the conclusions, it is customary to both 
discuss and explain their differences in their respective reports. In Sweden, when a team 
performing a comprehensive evaluation does not come to a joint conclusion, the regulations 
state that the psychologist and social worker clarify their reasons for disagreement, as the 
psychiatrists as the final say over the overarching conclusions. If these are inconclusive, the 
psychiatrist can also recommend the court to get a second opinion from the National Board of 
Health and Welfare. Recommending a second opinion is of course something all experts could 
do when confronted with disagreement with a fellow evaluator. 

In the US, in cases with multiple evaluators, depending on the jurisdiction and types of 
case, laws may either prohibit or permit consultation between the experts, but of course this 
is less common in adversarial proceedings. In the Canadian chapter, the following description 
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is also applied to forensic psychiatry, an ‘interpretative discipline in which degrees of certainty 
are not easily quantified or may not even be scientifically supportable’. It is therefore re- 
commended not to use language in reports that overstates the expert’s level of confidence, to 
develop language for the level of confidence experts have, make full and proper disclosure of 
any doubts they might have, or alternate diagnoses. A similar transparency is warranted for 
controversies and uncertainties in the science on which they rely. This requirement can 
be found in several regulations, phrased as ‘if the findings within the relevant area of expertise 
can reasonably lead to differing interpretations or conclusions’ (the Netherlands), “sum- 
marise the range of opinion, and give reasons for the expert’s own opinion’ (England), and 
“disclose the existence and nature of that disagreement or controversy’ (Australia). The 
English Criminal Practice Directions actually direct the court to inquire whether such 
debates exist related to the question at hand. 


10.5.1.3 Options for the decision-makers 


Since, as mentioned, adversarial systems are more accustomed to disagreement between 
experts, they also have more (regulated or formal) options in place for decision-makers to 
deal with the situation. The simplest and most common one — actually also in inquisitorial 
systems -, is that they need not actually resolve disagreement between experts, but can just 
make a decision. They may reject or accept evidence in whole or in part, based on their own 
assessment of the strength and probative value of the evidence, resulting in preferring one 
assessment over another. What persuades them may be the more reasoned and under- 
standable report, or the more conservative outcome, or ‘the relative expertise of the assessor 
as well as their demeanor and conduct in the courtroom, particularly when under cross- 
examination’ (Canadian chapter). The courtroom appearance of experts is also more likely in 
case of contested evidence. In the English chapter, it is mentioned that the context of ad- 
versarial criminal proceedings can add heavily to the burden of dealing with disagreement: 
‘Expert witnesses need the psychological ability constantly to perceive questioning and cross- 
examination as a search for truth and not experience it as attack or personal criticism. They 
also need constantly to respect the human tragedies that lie behind criminal trials, and not be 
invested in winning a contest’. 

Another option that courts have is to commission their own, third, evaluation. In Canada, 
a court or Review Board may order such an assessment, in certain circumstances, where it 
has reasonable grounds to believe that such evidence is necessary — possibly due to dis- 
agreement. Beyond that, no formal options or alternate bodies are reported for the resolution 
of disagreement between experts. Outside the mentioned cases in which this is mandatory in 
certain US states, appointing a third expert is rarely used — similarly in England — mainly as it 
runs counter to the adversarial system. So by that rationale, only in the rare instance ‘in which 
the traditional adversarial process has failed to permit an informed assessment’, this option 
would be contemplated. Even though in most Victorian sentencing cases only one expert 
witness (the defense expert) is relied on, outside adversarial mechanisms as a first option and 
commission an independent report as a second, the Practice Note does contain three ad- 
ditional procedural provisions that can help resolve any disagreements which do occur. First, 
a direction can be made to the experts to discuss matters in advance, and ‘prepare a statement 
for the Court of the matters on which they agree and disagree, giving their reasons’. 
Secondly, the courts may convene a special ‘pre-hearing’ prior to the sentencing hearing. In 
both cases, non-compliance from the side of the evaluator may lead to inadmissibility of the 
evidence. Thirdly, the courts can vary the order in which evidence is given in the sentencing 
hearing, so that the experts of both parties give their evidence consecutively. 
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In inquisitorial systems, as mentioned, it is also most common that the decision-maker just 
decides when confronted with disagreement. The advantage it has, in comparison with its 
adversarial counterpart, is that it can actively question all experts, after calling them to the 
hearing. In Dutch literature, there is some support for courts’ ability to break through the 
‘expert-paradox’, which means that the court has to judge the quality of the expertise 
without having the expertise, through questioning the methods (and level) of acquiring 
knowledge and the state of the discipline. Of course, as is underlined in the German per- 
spective, in the explanatory statement of the verdict it will have to spell out the reasons for 
following one and dismissing the other evaluation. However, when the decision-maker finds 
it too difficult to reason which advice to follow it could ask for a third opinion, in the 
Netherlands on the grounds that it does not consider itself to be sufficiently informed. In 
Germany and Sweden there is an explicit possibility of commissioning a superordinate as- 
sessment. In Germany, regularly experienced and renowned experts are appointed. In 
Sweden, as mentioned, the National Board of Health and Welfare has this authority. In the 
Netherlands, it is not a formal option, but ordering the third evaluation to be done in the 
state’s observational clinic may have the same effect. Even though the superordinate advice is 
not binding, it makes sense that the court follows that. In Sweden, objective reasons are often 
given for this choice, such as that more time has elapsed to observe the client or that other 
new information has emerged in the meantime, generating a more solid information basis for 
this superordinate second opinion. In Germany however, criticism has addressed the addi- 
tional costs of this procedure in addition to a possible delay of proceedings and the un- 
certainty that the superordinate assessment is of higher quality. A subsidiary, more rare, 
option is therefore to appoint an expert to critically evaluate the methods used within dis- 
agreeing assessments (see the similar options in paragraph 10.4.2). 


10.5.2 Best practices 


Apart from the more formal options described above, one additional option that has come up 
in practice is described. In addition, the importance of interdisciplinary training for both 
evaluators and decision-makers is being stressed. 

In Australia, an additional option in practice is that decision-makers can order the experts to 
give their evidence concurrently, colloquially known as ‘hot tubbing’. This can only be done 
with the agreement of the parties, after deliberations on the procedure to adopt. It allows the 
experts to explicitly address one another’s approach and findings, and respond to one another in 
real time. To date, the use of this power has been very limited in the criminal law context but 
has been used — also in the US — in the civil law context. In the Netherlands, a similar practice 
has been advocated in literature, with a debate on the timing of this meeting, either prior to the 
trial or in front of the court — defense lawyers prefer the latter. In the execution of the TBS- 
order, a comparable ‘care conference’ has been introduced in practice by the Ministry in case 
treatment takes a very long time for example because of an impasse in the treatment, possibly as 
a result of disagreement about the diagnosis or the course of treatment. All the parties involved 
with the case and external experts are invited to come to agreement about a future course. As 
these conferences are within the context of forensic treatment, it matches the suggestion in the 
English chapter, that in the context of clinical work the approach to dealing with uncertainty 
and differing views about assessment, diagnosis and treatment should be collaborative. The 
clinical context does not fit a well with adversarialism. Some suggestions in the American 
chapter, related to dealing with disagreement in the assessment context, also advocate distancing 
from the adversarial nature of proceedings, aware of the criticism this will trigger. Reducing the 
likelihood of disagreement from the outset may be achieved by greater utilisation of legal 
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procedures (e.g. judicial orders) to ensure that experts are given access to the same information 
and follow the same basic procedures. Additionally, judges have occasionally required the 
recording of evaluations, as it can be a way for mental health and legal professionals to see for 
themselves how a particular expert’s questions and evaluation procedures may have led to the 
expert’s particular opinions. Also the use of ‘blinded’ experts, unaware of which party has 
retained them, or parties agreeing on mutual referral to a single evaluator are mentioned, to 
avoid ‘the drift that may occur due to adversarial allegiance’. 

In all chapters, the need for cross-training of the involved disciplines — ‘training forensic 
evaluators about law, and legal professionals about forensic evaluation’ — is underlined. In the 
US some states have instituted statewide training requirements, or evaluator certification 
programs, as a prerequisite to mental health professionals completing certain forensic eva- 
luations, including some involving risk assessments. The English chapter stresses the im- 
portance of peer-group work for reviewing the quality and soundness of expert witness 
opinion, as well as for more focus on legal and ethical issues in specialty training schemes and 
research. In the German chapter the wish for a feedback loop from the judiciary on the 
decision of the case, or even from recidivism studies on prognostic assessment is expressed. 
On the side of legal practitioners, according to the English chapter, altering the style or 
approach of judges and advocates to be optimal for the purposes of revealing (and enabling 
witnesses to acknowledge) the strengths and weaknesses of their evidence, should be the 
focus of training. Finally, a ‘judicial primers project’ for the mental health field is suggested, 
to help the judiciary be better informed about areas of scientific knowledge relevant to this 
kind of expert evidence. In short, in the words of the German authors: “What is needed (and 
would contribute to a “best practice”) in our eyes is a strong emphasis on measures of 
interdisciplinary education and advanced training for all professions involved, facilitating 
communication and exchange between experts on both sides’. 


10.6 Conclusions and critical reflections 


Even though such a question was not posed to the authors, in most country chapters comments 
were made on what is considered the strongest safeguard for the quality of assessment in sen- 
tencing in that jurisdiction. Together with the critical reflections that were asked for, it paints a 
picture of how in that country quality is being viewed and safeguarded. 

In adversarial jurisdictions, the corresponding mechanisms including opposing expert 
opinions and/or cross-examination are described as tools to test and contest the quality of 
forensic assessments. But jurisdictions differ in how adversarial proceedings within sentencing 
actually are, while the nature of the proceedings in front-end sentencing decisions may also 
be quite different from proceedings concerning mid-way or back-end decision-making. 
Therefore the law of evidence generally related to adversarial justice, more specific the 
stringent test of admissibility of expert evidence, is mentioned in Canada as the primary 
safeguard for the quality and reliability of forensic assessment in this context, while in the US 
expert evidence in the sentencing stage is generally admissible. In the Australian context, as at 
the sentencing hearing in practice there generally only is an expert on behalf of the defense, 
strengthening its adversarial nature by opposing evidence from the prosecution is advocated 
by the authors. While in the English and American perspectives, adversarial pitfalls related to 
the possibly personal nature of the battle of experts and so-called adversarial allegiance, ac- 
tually result in all sorts of suggestions of inquisitorial nature to reduce disagreement and allow 
for optimal decision-making. Rules and regulations that are in place for the quality of expert 
evidence also vary in detail and in specificity for the sentencing context. The English and 
Australian regulations are quite detailed, with the difference being that the Victorian Practice 
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Note is more specific in its focus on both forensic behavioural assessment and the sentencing 
hearing. Given also its background in dissatisfaction with the quality of such assessment, and 
its interdisciplinary and ground-up approach, which has ensured buy-in of all relevant sta- 
keholders, it is no surprise that the Practice Note is mentioned as the strongest safeguard in 
the context of this book. As it is a strong hold for the court in assessing admissibility, it may 
also cope better with the possible ‘drifts’ of adversarialism. Especially where admissibility is an 
important issue, like in Canada and Australia, reputation matters following the providing of 
inadmissible expert evidence, is seen as a quality assurance mechanism of underestimated 
importance. As the quality and the obligation of training, with a variable connection to 
licensing for forensic assessment work, may differ, they are given less or more weight within 
the country chapters as quality safeguards. Especially, in the English perspective, the vo- 
luntariness of training and the absence of a ‘single, independent regulated register of expert 
witnesses on which the public can rely’ are said to lead to great lack of uniformity as to the 
quality of evaluation and are therefore scrutinised. 

In turning to the inquisitorial jurisdictions on the subject of a register, with its related pro- 
cedures and mandatory nature, this is especially considered to be the strongest safeguard for the 
quality of forensic assessment in the Netherlands. Nevertheless, the Dutch authors stress that 
registration does not necessarily ensure the quality of assessment in a single case, while behavioural 
scientists may well escape some of the standards that seem to be more applicable to natural 
sciences. As inquisitorial systems view collaboration of evaluators — in Sweden and the 
Netherlands multidisciplinary — as an important safeguard of quality the strive for consensus may 
overestimate the reliability of the expertise, or underestimate difference of opinions, and render 
the assessment less scrutinised. In Germany, professional recommendations from a private in- 
terdisciplinary group, for example on the issue of risk assessment, are mentioned as the most 
important safeguard for the quality of assessment, also because some high courts have adopted 
some of their standards, making them more legally binding. The German authors point out 
however that compliance with formal standards and certain minimum requirements is no 
guarantee for a high quality of the assessment with regard to its content. They are also most 
critical of all towards their own system. Given the impact of decisions for which forensic as- 
sessment is used, they feel like the legislator should provide more explicit regulations as it depends 
too much on the discretion of decision-makers and leaves ‘unnecessary leeway for doubtful 
decisions and in addition for inequality and arbitrariness’. They point out that on the one hand 
unquestioned and complete adoption of the evaluation often occurs, while the other extreme of 
not considering an evaluation at all is equally possible, which calls for restriction of excessive 
judicial discretion, or — positively put — for more guidance. In addition, they recommend more 
multidisciplinary assessment, also because of a vast scarcity of qualified forensic psychiatrists. This 
practical barrier, which is also highly topical in the Netherlands, may render any binding im- 
provement of quality safeguards impracticable. There are historic reasons for the unattractiveness 
of the occupation, but they are intensified by current dynamics related to its poor scientific status, 
also due to methodological obstacles, and underpayment in light of the professions responsibilities 
and risks. In the Netherlands, the lack of reporting psychiatrists has already led to an increased use 
of psychologists and a pressure for time. In Sweden, the time pressure is equally felt, posing a risk 
for the quality of assessment, which benefits from discussions and focused analysis. A final risk for 
the quality of the interdisciplinary dialogue, which the Swedish authors mention, is the vague and 
‘open texture of legal norms and concepts’. Not only does it lead to misunderstanding, when 
related to risk it also hinders the development of evidence-based tools. 

In optimising the quality of forensic assessment and the consequential legal decisions, all 
authors underline the importance of a continuous interdisciplinary discussion — both in and 
out of the courtroom — as both the legal context and the behavioural scientific state of the art 
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keep developing. Not only to avoid misunderstanding but — as the begin quote suggests — in 
contrast it will help to know the own discipline (better). In most of the countries, the context 
of the interdisciplinary dialogue in sentencing is highly demanding, as risk-averseness and 
cost-effectiveness are competing and have tremendous effects on the sentencing arsenal and 
the possibilities of care for mentally disordered offenders, as well as on optimising decision- 
making. No doubt, the effects of the mentioned lack of legal aid in Canada, may be seen in 
other countries as well. And not only because of such practical barriers, as shortages of 
professionals and funds, with all the mentioned safeguards in place, all authors are aware that 
no country can claim with confidence that the measures in place can fully safeguard against 
error. Formal and minimal requirements can even be met in a poor quality evaluation. In the 
end, as is mentioned in several chapters, it all depends on ‘individual human beings and their 
subjective ethos’. And even if that would all be up to standard, the state of the art of the 
discipline will still leave room for error. 

Many differences between countries in safeguarding the quality of forensic assessment in 
sentencing, may indeed be attributed to the difference between adversarial and inquisitorial 
justice, and their different rationales in how to find ‘fact’. Interestingly, in combatting the ex- 
crescences in this regard of both adversarial justice — the exaggeration of disagreement through 
battle and allegiance — and inquisitorial justice — the overestimation of agreement and reliability —, 
adversarial countries point towards inquisitorial safeguards and vice versa. Meeting in the middle, 
through hybridity in structures, may very well be optimal. Forensic assessment in adversarial 
justice may gain from collaboration, independence, and registration, while in inquisitorial justice 
openness and transparency about the state of the discipline and the possibility of alternate opinion, 
and guidance in scrutinising expert evidence by the decision-maker, may benefit the quality of 
assessment and decision. Both evaluators and decision-makers will have to do their part. 
However, some differences between countries sharing a similar justice system are accounted for 
through subtleties of the legal system or the tradition or development of forensic assessment, or 
events stirring concern about the quality of forensic assessment. Some of the mentioned safe- 
guards could very well be adopted in other systems, but the reader will have to be the judge of 
that. “Whoever knows another culture, will also know his own’. 


Notes 


1 It is mentioned as a quote of S.R. Steinmetz, who — active in the late nineteenth and early twentieth 
century — is considered to be one of the founders of the academic disciplines of sociology, social geo- 
graphy, and cultural anthropology in the Netherlands. See Van Heerikhuizen, 2008. 

2 The use of the quote by Steinmetz in this context is from the inaugural lecture of a Dutch professor in 
transcultural forensic psychiatry Mario Braakman, 2021, p. 33. 

3 Vice versa, this has been used to explain the disregard for the Dutch unfitness doctrine. See Van der Wolf 
et al., 2010. 


4 A more elaborate and nuanced look at the concept will be described in paragraph 10.2.3.2. 

5 Keulen et al., 2013, with a Summary in English, pp. 264-270. 

6 Keulen et al., 2013, with a Summary in English, pp. 241-243. 

7 See also Ford and Rotter, 2014. 

8 More on this in paragraph 10.2.3.2. 

9 See Van der Wolf and Herzog-Evans, 2014. 
10 See Van der Wolf, 2016, where it is mentioned as a quote from an English author. 
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